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「但願我兒愚且魯，無災無難到公卿」	

				 	 	 	 	 	 	 蘇軾–洗兒詩	‧
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“May	my	son	be	dull	and	clumsy,	but	still	reach	a	high-ranking	

position	without	misfortune	or	calamity.”	

				 	 	 	 	 	 Su	Shi–The	Poem	of	Washing	Baby	‧
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Abstract 

	 


	 This thesis argued that by clarifying the Article 121(3) of UNCLOS, the 2016 South 

China Sea Arbitration provided a clear legal basis on the disputes that exist not just between 

China and the Philippines but also among other claimant states through the legalization of the 

South China Sea. The interpretations made by the Arbitration constitute a kind of soft law, 

which has influence within the framework of UNCLOS and provides guidance for future 

decisions beyond disputes in the South China Sea. Politically, the Arbitration offered a new 

dimension to observe how international law can shape the development of international 

relations, especially in issues areas such as China and the international rule-based system, 

ASEAN and regionalization, and the confrontations under worsening US–China relations. At 

the regional level, through Chinese behaviors and its negotiation with ASEAN on the 

development of the CoC, the Arbitration did foster regional coordination to cooperate on soft 

law to avoid further conflict among states. But such development has seemed to lead toward 

fragmentation of the international legal order as China is using the means of institutionalism 

to realize its expansive national interest in a realist zero-sum sense. For Vietnam and 

Philippines, the leverage supplied by the Arbitration has provided a higher bargaining margin 

when negotiating with Beijing. Also, the US presence in the region is important for smaller 

claimant states to face China. However, Manila and Hanoi are concerned on how the United 

States would position itself in the region, how committed Washington is to the regional order, 

and how willing it is to support its allies to confront China’s expansive behaviors. 

Key words: 2016 South China Sea Arbitration, China-U.S. Relations, Philippines, Vietnam,  

UNCLOS 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Abstract in Chinese 

中文摘要	

						本文主張，二零一六中菲南海仲裁案就南海問題法制化並海洋法公約一二一條三

款的解釋不單為中菲兩國，也同時為其他聲索國在南海的紛爭提供了清晰的法律基

礎。本文認為，仲裁案就海洋法公約的解釋構成了某種意義上的軟法，並為海洋法公

約架構下南海相關以及其他未來類似案例提供指引。政治意義上而言，仲裁案為觀察

國際法如何影響國際關係，特別是像中國與國際規範體系、東協與區域整合、中美關

係惡化下的對峙等議題提供了新的視角。在區域層級上，藉由中國在仲裁結果公布後

與東協成員國進行南海行為準則（CoC）協商而觀，仲裁案確有促進區域協調合作之

效果，形成軟法以避免各相關國之間產生進一步衝突的可能。惟就此項趨勢而言，因

中國以制度主義的方式實踐其現實主義下零和性的擴張式國家利益，南海行為準則此

一規範之形成，實際上更加是往國際法律秩序碎片化的方向發展。對於菲律賓與越南

而言，由仲裁案所帶來的法律解釋和澄清的海洋權利使得同北京的談判有更多籌碼。

同時，美國在區域中的存在對於規模較小的聲索國面對中國時非常重要。但河內與馬

尼拉也擔心對於華盛頓對南海區域秩序中是否有足夠的意願做出承諾，且是否願意支

持其盟友對抗中國的擴張性行為。	

關鍵詞：南海仲裁案、中美關係、菲律賓、越南、聯合國海洋法公約	
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Chapter 1: Introduction 

 This thesis aims to examine the implications on geopolitics brought by the 2016 South 

China Sea Arbitration  (hereafter the Arbitration) and to understand the interaction between 1

international law and international relations in the South China Sea. The Arbitration reshaped 

the legal interests of the claimant states with the interpretations on the United Nations 

Convention on the Law of the Sea (hereafter UNCLOS) and started the legalization of the 

South China Sea. The Arbitration also provided a case for different schools of international 

relations theories to review the role of international law in international relations. Based on 

the assumption that legalization is a political process, which different actors have used as a 

strategy to pursue their values and interests,  this thesis argues that the Arbitration and its 2

interpretations fostered regional coordination by providing a clear legal basis on the disputes 

that exist not just between China and the Philippines but also among other claimant states 

through the legalization of the South China Sea. The interpretations set a new baseline for 

different states to pursue their interests and have implications for the shaping of their national 

interests. Also, the dynamics of power politics, such as the more active American presence in 

the region and its clearer position on the Arbitration after explicitly rejecting China’s South 

 South China Sea Arbitration, Philippines v China, Award, PCA Case No 2013-19, ICGJ 495 (PCA 2016), July 1

12  2016, Permanent Court of Arbitration [PCA]. The Award of 12 July 2016 and all other case related 
documents are available on the website of Permanent Court of Arbitration (PCA). Online at: https://pca-cpa.org/
en/cases/7/  (accessed 1 December 2019).

  Abbott, Kenneth Wayne, and Duncan Snidal. “Law, Legalization and Politics: An Agenda for the Next 2

Generation of IR-IL Scholars.” Interdisciplinary Perspectives on International Law and International Relations: 
The State of the Art, edited by Jeffrey L. Dunoff and Mark A. Pollack, Cambridge University Press, 2013, pp. 
34–41.

1
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China Sea claims in a statement on July 13th, 2020,  increase the enforceability and 3

significance of international law in international politics.  

 Legally, the Arbitration outlawed several Chinese claims and practices in the South 

China Sea and also clarified the definition of ‘island’ under the UNCLOS. Such 

interpretations, especially on Article 121 (3) of UNCLOS, incurred criticism, mostly from 

Chinese scholars, and affected the maritime claims of the relevant claimant states. Although 

only China and the Philippines are the two parties of the Arbitration, the interpretations made 

by the Arbitration Tribunal (hereafter Tribunal or Arbitral Tribunal) on historic rights and 

determination of the status of features affect the legality of claims of other claimant states, 

such as Taiwan and Vietnam, whose claims are also historically based. Under UNCLOS, the 

legal status of the marine features reflect on the scope of maritime claims like the Exclusive 

Economic Zone (hereafter EEZ) and the continental shelf that the claimant states can claim 

under UNCLOS. The interpretation of Article 121(3) made by the Arbitral Tribunal 

significantly affected the claims of relevant claimant states in the South China Sea. 

 On evaluating the effects and implications of the Arbitration in international politics, 

international relations (IR) theory provides different observations on the role played by 

international law. The Nine-Dash Line claimed by China which was struck down in the 

Arbitration Award indicated that international law is not, as some realists have claimed, the 

tool of the powerful states to press smaller states, or it has no significance in international 

relations. Although realists state that international law cannot meaningfully constrain states’ 

behavior to pursue interest or power, international law can be used by states to pursue even 

 Pompeo, Michael R. “U.S. Position on Maritime Claims in the South China Sea - United States Department of 3

State.” U.S. Department of State, July 13, 2020. Online at: https://www.state.gov/u-s-position-on-maritime-
claims-in-the-south-china-sea/ (accessed October 28, 2020).

2
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normative interests.  Institutionalists believe that international law matters for initiating 4

international cooperation, since institutions and cooperation started from lawmaking and 

institutional design, interpretation, and enforcement.  Under the account of institutionalism, 5

the Arbitration can be regarded as a catalyst or the basis to craft institutions for states to 

cooperate. Other than regarding international law as tools to advance self-interest or achieve 

mutual gains among states, constructivists, who are concerned with the formation of norms, 

regard state behaviors as shaped by their identities, which define their interests in both a 

normative and a material sense.  As emphasized by interstate social interactions to form the 6

norms/laws, the constructivist perspective provides legitimacy and justification for the norms 

and helps to promote compliance with international law.  7

 Geopolitically, the Arbitration offered a new dimension to observe how international 

law can shape the development of international relations, especially in issues areas such as 

China and the international rule-based system, ASEAN and regionalization, and the 

confrontations under worsening US–China relations. The Arbitration became a test on 

whether China is a collaborator or a spoiler in the international rule-based system, and 

whether the Chinese understanding of sovereignty is compatible with modern international 

law. The negotiation of a Code of Conduct (hereafter CoC or the Code) and the attempt by 

the Philippines and Vietnam to balance their relationships between China and the United 

 Steinberg, Richard H. “Wanted Dead or Alive: Realism in International Law.” Interdisciplinary Perspectives 4

on International Law and International Relations: The State of the Art, edited by Jeffrey L. Dunoff and Mark A. 
Pollack, Cambridge University Press, 2013, pp. 152–154.

 Koremenos, Barbara. “Institutionalism and International Law.” Interdisciplinary Perspectives on International 5

Law and International Relations: The State of the Art, edited by Mark A. Pollack and Jeffrey L. Dunoff, 
Cambridge University Press, 2013, pp. 59–61.

 Reus-Smit, Christian. “The Politics of International Law.” The Politics of International Law, edited by 6

Christian Reus-Smit, Cambridge University Press, 2004, pp. 20–23.

 Brunnée, Jutta, and Stephen J. Toope. “Constructivism and International Law.” Interdisciplinary Perspectives 7

on International Law and International Relations: The State of the Art, edited by Jeffrey L. Dunoff and Mark A. 
Pollack, Cambridge University Press, 2013, pp. 135–138.

3
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States indicate that international law can be used to strengthen the positions of claimant states 

and to serve as the legal basis for shaping norms that are acceptable among the stakeholders. 

Furthermore, the Arbitration provides a stronger legal basis and legitimacy for the United 

States to intervene with emphasis on freedom of navigation. By upholding international law, 

the United States can better challenge the excessive Chinese maritime claims like extensions 

beyond 12 nautical miles of territorial waters of occupied features and land-reclamation for 

submerged features, which actually cannot generate any marine claims. The strategic 

importance of the South China Sea makes it in the vital interests of both China and the United 

States to exclude each others’ domination in the region in order to realize their ambition to 

shape the world order. 

1. Main Questions and the Geographic Scope of Research 

 As indicated in the previous paragraphs, this thesis evaluates the role of the 

Arbitration in the geopolitics of the South China Sea and aims to answer the very general 

question of how international law affects the development of international relations. The 

Arbitration not only has impact on geopolitics in the South China Sea but also provides a 

good example to observe how the current global order and the rule-based system can be 

maintained under power politics, especially under US–China competition.  

 When understanding international law as a factor that triggers legalization in the 

South China Sea and shapes the interest of claimant states, different schools of IR theory, 

such as realism, liberalism, and constructivism also provide various angles for observations 

on the implications brought by international law and explanations for the role of law in 

international politics. Analyzing the Arbitration and its implications under these schools of IR 

4
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theory would allow one to better sketch how legalization affects the geopolitics of the South 

China Sea. Although such a process of legalization has not yet evolved completely, 

constructivists believe that it will create shared norms among the relevant stakeholder states. 

 The impacts of the Arbitration have not only refuted the realist account that 

international law is the tool of powerful nations, but have rather proved that international law 

can provide leverage for small states to argue and defend their rights. Further, from the liberal 

IR perspective, the Arbitration provides an institutionalist catalyst for international 

cooperation and sets a paradigm for the international rule-based system. However, 

cooperation among claimant states is still strongly influenced by the geopolitical 

considerations among relevant stakeholders and power politics between China and the United 

States. The Arbitration and its Award reiterate and clarify certain UNCLOS principles in the 

South China Sea and frame the possible cooperation among stakeholders under the structure 

of international law. 

 Geopolitically, in the Sino–US competition, the Arbitration strengthens the legal basis 

for the United States to challenge Chinese claims in the South China Sea, under the name of 

freedom of navigation. The competition between China and the United States also leads to a 

discussion on the South China Sea as a hotspot for military conflict between the two great 

powers. The implications of the Arbitration also influence geopolitical considerations among 

relevant states to evaluate the relationships of allies, friends, and enemies. For claimant states 

like the Philippines and Vietnam, taking sides with either China or the United States would 

have different impacts on their national interests. 

 To be more concrete, this thesis tries to answer the questions below. 

5
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1) How do the IR theories view international law and its role in the development and 

understanding of IR? Has the Arbitration and its aftermath provided an example 

that fits the imagination of different IR theories on international order? 

2) How do the dynamics of IR, say the New Cold War between China and the 

United States, affect the effectiveness of the Arbitration and its interpretations? 

How does the confrontation between China and the United States affect the 

international rule-based system?  

3) How could the interpretations related to the Nine-Dash Line and the regime of 

islands under UNCLOS affect the legality of the sovereignty claims made by 

claimant states on the occupied marine features and the policy options of relevant 

countries? To what extent does the Arbitration have binding force on countries 

other than China and the Philippines?  

4) What has the Arbitration changed in the geopolitics among the relevant countries? 

Did the Arbitration foster coordination within ASEAN, or rather provide chances 

for great powers like China and the United States to influence the formation of 

regional consensus? 

5) Does the Arbitration foster regional cooperation, such as the CoC, for preventing 

conflicts and creating a paradigm of the international rule-based system, or does it 

rather lead to a higher potential for military clashes between different countries? 

Can the more intense military presence of the United States and other countries in 

the South China Sea be attributed to the Arbitration and its implications? 

 For the geographic limit of research, this thesis focuses on an analysis of China, the 

Philippines, the United States, and Vietnam as the four major players in the South China Sea. 

6
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Although there are other claimant states and stakeholders such as Australia, Brunei, Malaysia, 

Indonesia, Japan, and Taiwan in the South China Sea disputes, in the perspective of this 

thesis, none of these states, either in their policy or legal claims, can be regarded as a major 

actor in the South China Sea.  

 First, regarding Brunei and Malaysia, neither of them has performed comprehensive 

or unilateral actions to implement their claims in the South China Sea, although they are 

claimant states and commonly feel wary about a Chinese ambitious presence in the region.  8

Unlike China, the Philippines, and Vietnam, both Brunei and Malaysia have a relatively small 

portion of claim in the adjacent waters and features in the Spratly Islands. Under UNCLOS, 

Brunei claimed 12 nautical miles of territorial sea, 200 nautical miles of EEZ, and the 

continental shelf; however, it is not clear how Brunei’s claim are implemented.  Malaysia, 9

similarly, took a lower profile on its maritime claims in the South China Sea until the United 

States rejected China’s claims in July 2020.  Although both Brunei and Malaysia are 10

claimant states, the scope of their claims, the cooperation with extraterritorial states for 

counterbalancing, and the confrontation with China are relatively minor when compared to 

Vietnam and the Philippines.  

  Second, Taiwan, other than controlling Pratas Islands and Itu Aba (Taiping), does not 

have a solid policy and interest for further consolidating its claim in the South China Sea. 

Taiwan’s legal claim in the South China Sea disputes is also ambiguous. Although it inherited 

 See Gagliano, J. Alliance Decision-Making in the South China Sea. London: Routledge, 2019, p. 42 and p. 8

121. 

 Roach, J. A. (2014, August). “Malaysia and Brunei: An Analysis of Their Claims in the South China Sea.” A 9

CNA Occasional Paper. Online at: http://www.cna.org/sites/default/files/research/IOP-2014-
U-008434.pdf (accessed August 31, 2020).

 Moriyasu, Ken, and Wajahat Khan. “Malaysia Says China's Maritime Claims Have No Legal Basis.” Nikkei 10

Asia, July 31, 2020. Online at: https://asia.nikkei.com/Politics/International-relations/South-China-Sea/
Malaysia-says-China-s-maritime-claims-have-no-legal-basis (accessed August 31, 2020).
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a similar claim to the Nine-Dash Line claimed by the People’s Republic of China in Beijing 

as a legacy of the Chinese Civil War in 1945–1949, Taiwan (or the Chinese government in 

Taipei, or “the Taiwan Authority of China” as used by the Arbitration Tribunal in the Award) 

does not make a clear claim other than the sovereignty on the features, nor does it possess the 

policy to strengthen its position or claim in the South China Sea.  

 Third, Indonesia, Japan, and Australia are all extraterritorial stakeholders and have no 

claims regarding the maritime rights and territories in the South China Sea. None of these 

states have national interests directly exposed in the South China Sea, but their national 

security is threatened by the geopolitical implications of increasing Chinese influence. Their 

interests are heavily vested in security concerns, especially toward China’s expansion and the 

possible monopoly on the sea channels in the South China Sea. For Japan, the security of sea 

lane communication is its main interest in the South China Sea, and China’s expansion and 

domination to turn the South China Sea into China’s sea are seen as a threat for Japanese 

shipping routes with greater Chinese influence in the regional geopolitics.  Australia, similar 11

to Japan, is concerned that a China-dominated South China Sea and trade route, which 

Beijing could shut down by its power projection would hinder Australia in remaining as “a 

free and open, trade-exposed nation.”  Indonesia, although it refutes the legality of the Nine-12

Dash Line claimed by China, has adopted a less confrontational position out of concern that 

China’s presence might become a threat to its maritime claims generated from the Natuna 

 Garcia, Zenel. China’s Military Modernization, Japan’s Normalization and the South China Sea Territorial 11

Disputes, Springer International Publishing, 2019, p. 41. 

 James Massola, “Why Is the South China Sea Such a Hotspot?” The Sydney Morning Herald, August 3, 2020. 12

Online at: https://www.smh.com.au/world/asia/why-is-the-south-china-sea-such-a-hotspot-20200727-
p55fxh.html (accessed October 15, 2020).
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Islands.  Although having no territorial disputes directly related in the South China Sea, the 13

national interests of these non-claimant states are affected by the geopolitical significance of 

the South China Sea and the implications from the Sino–US competition. 

 Overall, unlike China, the United States, Vietnam, or Philippines, which have taken 

an active role to demonstrate their claims and protect their interests, none of the other three 

peripheral claimant states considered here (Brunel, Malaysia, and Taiwan) or the other 

extraterritorial states (Japan, Australia, and Indonesia) have taken unilateral actions, and they 

have maintained passive positions to counter Chinese ambition in the South China Sea. These 

extraterritorial stakeholders or peripheral claimant states are more inclined to follow the 

reactions made by the United States—for example, by citing the Arbitration to refute China’s 

claims or joining the US military presence in the South China Sea. Therefore, with regard to 

specific countries, this thesis regards China, the Philippines, the United States, and Vietnam 

as the main subjects to analyze. 

2. Geopolitics in the South China Sea under US–China Competition 

 Geopolitics play a significant role in understanding the disputes, conflicts, and 

coordination among states in South China Sea issues, especially under the background of 

more intensified competition between China and the United States. As mentioned, even for 

states whose national interests in the South China Sea have not been exposed as claimant 

states, their interests are affected by the interaction between China’s increasing influence and 

American presence in the region. The interactions among the states involved in the South 

 Ankit Panda. “Indonesia Cites 2016 South China Sea Arbitral Tribunal Award at UN. Is That a Big Deal?” The 13

Diplomat, June 3, 2020. Online at:  https://thediplomat.com/2020/06/indonesia-cites-2016-south-china-sea-
arbitral-tribunal-award-at-un-is-that-a-big-deal/ (accessed October 15, 2020).
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China Sea should be understood not only in domestic or bilateral contexts but also in regional 

and global contexts, since the China–US competition has made the disputes in the South 

China Sea not only regional issues but also with global implications regarding the power 

struggle for the position of hegemony and the international rule-based system. 

 Defined by Saul Bernard Cohen, geopolitics refers to the interactions in geographic 

settings that have shaped the boundaries of different regions and political processes at both 

the international and domestic levels.  The consequence of one state’s actions in a 14

geographic area that brings political implications to different states should be regarded as a 

result of geopolitical interactions, or geopolitics. Geopolitics is the study of how political 

entities/actors position themselves in world politics. States, as geopolitical agents, possess 

their own geopolitical code, calculating who are their allies, enemies, and threats, while they 

position themselves in world politics.   15

 In the case of the South China Sea, by building artificial islands since 2014, China’s 

growing assertiveness has posed a security threat to claimant states like the Philippines and 

Vietnam and raised concerns from the international community. With this background, it 

might be easy to conclude that China is the enemy for the states it has disputes with. 

However, the rise of China has made it a regional power that has greater say in international 

affairs, and the middle powers, like Vietnam and the Philippines, have different linkages and 

common interests with China, meaning that they take a hedging approach rather than 

regarding China as their enemy. The complexities between China and the Philippines and 

Vietnam should not be viewed in a dichotomous way. China, the Philippines, and Vietnam 

 Cohen, Saul Bernard. Geopolitics of the World System, Rowman & Littlefield Publishers, 2003, p. 12. 14

 Flint, Colin. Introduction to Geopolitics, 2nd ed., Routledge, 2012, pp. 43-44.15
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have their own diplomatic needs and national interests which are considered with not only 

power politics but also domestic needs. 

 The United States, as the most powerful actor in the South China Sea, recently shifted 

its policy toward China from engagement to containment, which made the South China Sea 

become a hotspot for both countries to have clashes. Other than military clashes, the more 

deeply rooted geopolitical implications are that either the South China Sea has become a lake 

of China and through which China could break the first island chain with its dominance in the 

South China Sea, or the United States has retained hegemony with a more robust system of 

strategic and defense relationships in the region. To most claimant states and stakeholders, 

the American presence and commitment in the region are crucial to maintain the existing 

international order to inhibit Chinese illegal behaviors in the South China Sea and to 

safeguard their rights under international law. For China, the US presence might remain a 

deterrent, but the action that Washington could take against Beijing’s South China Sea 

strategy seems limited. After engagement with China for forty years, the American political 

elites seem to have reached a consensus that this engagement did not make China a more 

open and more democratic state, with shared values in the same camp as the Western world. 

Rather, China has become the major competitor and posed national security threats to the 

United States. With greater challenges to American hegemony made by China, it seems there 

is still a lack of national strategy that is coherent and comprehensive enough for the United 

States to deal with a more assertive China in the Asian-Pacific region.  The ambiguity of US 16

policies in the Asian-Pacific region makes the other smaller states in the region more 

cautious, taking a hedging approach to find a balance between China and the United States.  

 Aaron L. Friedberg. “Testimony before the Senate Committee on Armed Services Hearing on U.S. Policy and 16

Strategy in the Asia‐Pacific Region, April 25, 2017. Online at: https://www.armed-services.senate.gov/imo/
media/doc/Friedberg_04-25-17.pdf (accessed September 1, 2020).
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 Beyond strategic considerations and geopolitics, the competition between China and 

the United States in the South China Sea leads to a further question on the future of the 

international rule-based system. When China gains more influence in international affairs, 

would the international order constructed by global institutions that is based on international 

law be eroded by China’s assertiveness, replacing international law with “might makes 

right”? In the view of this thesis, lacking a proactive United States to counter China in 

international affairs would lead to the decay of the international rule-based system like 

UNCLOS. 

3. Legalization: How Does the Interaction Between IL and IR Work? 

 Reviewing the interaction of international law (IL) and international relations (IR) is 

more likely to define and prescribe the international system in a normative sense of how it 

should be rather than in a positivist manner of describing how it is. In a world in which global 

governance and peace have replaced war to solve disputes, international law, which 

represents the international rule-based system regulating the interactions and collective 

actions among states, has become an essential factor to understand international politics. An 

enduring puzzle between the law and politics in international society is how IL could have 

any impact on international relations, as there is no higher authority above sovereignties. In 

other words, lacking the authority above states to set legal rules either as strong, hard law or 

an agreement with no legally binding force, how could IL constrain the efforts of states to 

pursue power, values, and interest? It would be fair to claim that IR without engaging IL is 

incomplete, since it ignores the role and need of contemporary global governance, 

constructed by IL, in IR. 

12
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 From the realist viewpoint, the nature of IR is anarchy, without a higher authority 

above states to regulate the behaviors of sovereignties, and therefore IL cannot restrain the 

behavior of states unless the sovereignty is voluntarily willing to be restrained.  Such a view 17

of the supremacy of sovereignty is penetrated by the growing intensity of IL, or the 

legalization of international affairs. 

 As regarded by institutionalist scholarship, international norms and rules foster the 

cooperation of states under anarchy.  These norms and rules regulate the disputes among 18

states and resolve the conflicts between states and international regimes, which constitutes 

the legalization of politics. The legalization of international politics includes three elements 

of obligation, precision, and delegation, which define the level of binding forces vested on 

international regimes, between lawless anarchy to system binding by hard law.  Legalization 19

is a political process involving the synchronization of IL and IR, for shaping order in 

international society. Abbott et al., in “The Concept of Legalization,” define obligations, 

stating that “states or other actors are bound by a rule or commitment or by a set of rules or 

commitments. . . . [T]heir behavior thereunder is subject to scrutiny under the general rules, 

procedures, and discourse of international law.” Further, “rules unambiguously define the 

conduct they require, authorize, or proscribe’; and “third parties have been granted authority 

to implement, interpret, and apply the rules; to resolve disputes; and (possibly) to make 

further rules.”  The legalization of IR indicates that IL and IR are more closely intertwined. 20

 Krasner, Stephen D. “Problematic Sovereignty.” Problematic Sovereignty Contested Rules and Political 17

Possibilities, Columbia University Press, 2001, pp. 5–8.

 See Koremenos, supra note 5; Axelrod, Robert, and Robert O. Keohane. “Achieving Cooperation under 18

Anarchy: Strategies and Institutions.” World Politics, vol. 38, no. 1, 1985, pp. 226–254.

 See Abbott, Kenneth W., et al. “The Concept of Legalization.” International Organization, vol. 54, no. 3, 19

2000, pp. 401–402.

 Ibid. 20
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The interactions make the applications of rules and laws in the precise cases or issues, unless, 

as in legal proceedings in a court, they both are legally and politically blended. The 

legalization of IR leads to a further question in the South China Sea context: How could such 

political processes, the Arbitration and its soft-law status interpretations, shape the national 

interests of the relevant claimant states and form the prerequisite for further cooperation in 

the region? 

 Unlike both neorealism and neoliberalism, which treat ideas merely as the instrument 

for pursuing interests, constructivists understand that ideas, cultures, and shared knowledges 

form the identity of the actors, which influences the behaviors of the actors in international 

relations.  Under constructivism, IL could be expressed through the socialization of states 21

that create shared norms for international society.  Therefore, from the constructivist 22

perspective, IL, as the shared norms among the states, helps to construct the identities of 

sovereign states and influence their behaviors. 

 Since there is no higher authority above sovereign states, IL cannot dictate to the 

international community without the consent of states. Therefore, political force is essential 

to understand the impact, or even the nature, of IL in IR. Among the diversity and various 

aspects in the South China Sea issues, the three schools of IR theory provide different 

perspectives to more comprehensively understand the complexity in the content of national 

interests and the role played by IL in IR. It is noteworthy that these three schools of IR theory 

all have their strengths and limits, and states take different approaches to design and 

implement their foreign policies. States are sometimes more inclined to realist calculation 

 Brunnée, Jutta, and Stephen J. Toope, supra note 7, pp. 119–125.21

 See Brunnée, Jutta. “A Constructivist Theory of International Law?” EJIL Talk, September 23, 2015. Online 22

at: www.ejiltalk.org/a-constructivist-theory-of-international-law (accessed May 23, 2020); Dill, Janina. 
Legitimate Targets? Social Construction, International Law and US Bombing, Cambridge University Press, 
2015, pp.17–19.
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when they can dominate the situation; sometimes closer to liberal accounts when the total 

gain of collective interests can be achieved through cooperation; and sometimes they behave 

as the constructivists have argued to act according to their identity. These theories explain 

how states acquire powers, pursue interests, and fulfill values. They also show how states 

shape their foreign policies through these variables. As states behave differently in different 

aspects of world politics, compiling various perspectives from the IR theories to analyze the 

national interests and policy options could provide a more comprehensive picture that better 

observes and evaluates an incident in international politics, for example, the implications of 

the Arbitration and its interpretations for relevant states. This approach is also the theoretical 

position that this thesis adheres to in the following chapters.  

4. The IL and IR Approach, Methodology, and Framework 

 The IL and IR approach is an interdisciplinary dialogue between IL and IR. 

Developed by Kenneth Abbott in 1989 as an interdisciplinary approach to study the function 

of IL in international politics, the IL/IR approach aims to close the estrangement between the 

two disciplines. The IL/IR approach is informed by social science in order to explain 

fundamental issues like “the functions that international rules and institutions perform for 

states, the allocative and distributional consequences of particular rules, and the 

circumstances under which desirable rules can be created.”  Abbott’s questions are 23

important, although usually not discussed in the orthodox IL textbook, as neither are them are 

answered by mainstream IR theorists. The interaction between the two domains helps to 

 Abbott, Kenneth W. “Modem International Relations Theory: A Prospectus for International Lawyers.” Yale 23

Journal of International Law, vol. 14, no. 2, 1989, pp. 336–337.
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enrich each other and amends the gap between IR and IL. IR theories help to explain how and 

under what conditions IL exists and influences the behavior of states. On the other hand, IL 

helps to inform a richer understanding of the particular role played by norms/institutions in 

IR. With the aim to answer the fundamental issues of this thesis, like how the interpretations 

on UNCLOS are affecting state behaviors or claims, rather than purely criticizing or 

commenting on the interpretations made by the Arbitration Tribunal, this thesis takes the IR/

IL approach to analyze the impacts brought by the Arbitration in geopolitics and the global 

order.  

 On analyzing the role of IL, this thesis adopts the IR/IL approach to aggregate the 

“big picture” by reviewing the interaction between IL and IR through the perspectives of IR 

theories.  The design of this thesis includes a structure of background–incident–evaluation to 24

analyze the roles played and consequences made by the Arbitration in the geopolitics and 

global order in the South China Sea. First, regarding the background, Chapters 2 and 3 are 

designed to cover the background and the environment that the Arbitration brings 

significance to. The purpose of this section is to depict the skeleton and set the boundary of 

the IR and global order that this thesis analyzes. Second, in terms of incident, Chapters 4 and 

5 focus on the fact, decisions, and effects of the Arbitration Award. Evaluating the impacts of 

the Arbitration would require understanding the background of the disputes and the Award 

per se jointly, especially comparing what has changed and what has not. Finally, in terms of 

evaluation, Chapters 6 and 7 review the impacts of the Arbitration in terms of the role played 

by ASEAN and the national interests of the three major claimants, China, the Philippines, and 

Vietnam. 

Dunoff, Jeffrey L., and Mark A. Pollack. “International Law and International Relations.” Interdisciplinary 24

Perspectives on International Law and International Relations: The State of the Art, edited by Jeffrey L. Dunoff 
and Mark A. Pollack, Cambridge University Press, 2013, p. 21.
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 After the introduction in Chapter 1, this thesis briefly summarizes the three main 

schools of IR theories—realism, liberalism, and constructivism—for their perspectives on the 

role of IL in world politics in Chapter 2. Chapter 3 discusses the changing China–US 

competition and explains why the interaction of both the Arbitration and the confrontation 

between the two nations is significant to the global order under this context. Chapter 4 

introduces the background of disputes in the South China Sea, and this thesis reviews the 

Arbitration and its legal effects in Chapter 5 with a focus on the excessive Chinese-claimed 

Nine-Dash Line, the change in the regime of islands, and the binding force issues of the 

Arbitration and its interpretations. Further, Chapter 6 evaluates the impacts on the national 

interests of claimant states, and Chapter 7 analyzes the geopolitical impacts, like the 

development of the CoC and the growing military presence, under the background of the 

intensified Sino–US competition in the region. Finally, Chapter 8 concludes the thesis by 

answering what kind of role the Arbitration has played in IR.  

 In terms of methodology, this thesis adopts the documents analysis approach as its 

main research method to analyze the legal documents, such as the UNCLOS and the Award 

of Arbitration, policy papers of the stakeholders, and the academic literature in both IL and 

IR. By comparing realism, liberalism, and constructivism for their understanding of IR, either 

as lawless anarchy, law-regulated society, or common identity community, this thesis 

evaluates and explains the role of IL in IR with these different natures.  

 In addition, the writing of this thesis has also benefited by interviews with Vietnamese 

and Filipino scholars on the national interests and foreign policy positions of these two 

countries. The interviews help to clarify the understanding of these national interests and 

national identities and supplement the inadequacy of the academic literature regarding the 

17

‧
國

立
政 治

大

學
‧

N
a

t io
na l  Chengch i  U

niv

ers
i t

y

DOI:10.6814/NCCU202100179 



‧
國

立
政 治

大

學
‧

N
a

t io
na l  Chengch i Univ

ers
i t

y

DOI:10.6814/NCCU202100179

latest developments in South China Sea issues after the Arbitration. The interviews were 

conducted electronically and are reflected in the writing in Chapter 7. The summaries of the 

interviews are attached as Appendix I and II. The author is grateful to Mr. Nguyễn Thế 

Phương, Research Fellow of the Centre for International Studies, University of Social 

Sciences and Humanities, Vietnam National University, Ho Chi Minh City, and Dr. Jay 

Batongbacal, Professor of the University of Philippines College of Law, who kindly agreed to 

be interviewed. Their views reflect their own opinions, not those of their institutions, while 

the author takes full responsibility for the summaries and interpretations of the interviews. 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Chapter 2: International Law under International Relations Perspectives 

 Globalization and the end of the Cold War changed the world order dramatically, as 

they resulted from the rise of institutionalism and shifted the focus of international relations 

(IR) from static competition for power during the Cold War years to rule-based cooperation 

under globalization. The shifting focus and the changing world order influenced the 

development of IR theories and how these theories view how states cooperate under 

international law (IL) and its derivatives, the international rule-based system. For example, 

the rise of institutionalism explains how states cooperate through international regimes. The 

emergence of constructivism views non-material factors, such as ideas, beliefs, and laws, as 

contributing to the decision making of foreign policy. Even realists, neoclassic realists to be 

more precise, place their attention on explaining why states cooperate.  The shifting focus 25

not only echoes with the globalized IR that states cooperate more than ever but also indicates 

the growing importance of intentional law in a more legalized world politics. Therefore, IL is 

not only a tool like a dependent object manipulated by states to pursue their interests but also 

a factor that has a direct impact on IR as an independent subject. The South China Sea 

Arbitration and its interpretations demonstrate how IL as an independent factor influences the 

development of IR.  

 The purpose of this chapter is to briefly sketch the perspectives of the three main 

schools of IR theories on the role of IL in IR. In the following sections, realist perspectives 

on IL will first be discussed, with a focus on the revisited anarchy not just in terms of power 

but of the inequality in the distribution of power. In the view of realists, IL is regarded as the 

 Glaser, Charles L. “Realists as Optimists: Cooperation as Self-Help.” International Security, vol. 19, no. 3, 25

1994, p. 52.
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rule for powerful nations to fulfill their will by dictating other states’ behaviors. From the 

camp of realism, balance of power is a concept not only applicable to security issues and 

geopolitics, but it also has input for IL. The inequality of power distribution leads to coercion 

among states and explains how powerful states get the “consent” of weaker states for certain 

kinds of cooperation and the establishment of international regimes.  

 Second, liberalism generally upholds IL to promote cooperation and maintain peace 

among states for bringing a common interest to all actors. Other than institutionalism, there is 

republic liberalism and commercial liberalism. The former originates from Kant, who said 

that republic states abolish wars between each other, and the latter puts emphasis on the 

interdependence of states to prevent wars. These liberal perspectives show a commonality in 

emphasis between IR and IL in terms of values and norms, which lead to opposing the state-

centric account of realism by prioritizing international institutions. Assuming the plurality of 

actors in IR, liberals regard IL as serving different kinds of functions, from the formation of 

institutions and delegation of power to fostering cooperation between states and other actors. 

 Third, constructivists, unlike realists and liberals, take a rationalist approach, saying 

that non-instrumental factors, such as ideas, norms, and identities, shape the world order and 

politics. Observing IR as a social process, constructivism provides insightful perspectives on 

explaining the legitimacy of IL through the social interactions of states defined by norms. 

Constructivism also emphasizes that world politics is socially constructed as an international 

society, reflecting the values and beliefs vested in international law, which are constituted 

through the interactions of states in the social system. Unlike liberals, who emphasize the 

functions to foster cooperation, constructivists regard IL as also defining the identity of actors 

and shaping their behaviors in IR. 
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 All these schools of IR theory indicate different views of IL and its role in IR. 

Comparing these different features and understandings of IR theories on IL would provide a 

clearer picture and more comprehensive basis for this thesis to develop further analysis on 

geopolitics and the role of IL in the context of the South China Sea in the post-Arbitration 

era.  

 The rest of this chapter reviews the three schools of IR theories for their basic 

assumptions and their views on IL. Further, the final section briefly reviews the UNCLOS as 

an international regime under the lens of liberalism and constructivism to understand the 

function and legitimacy of the Convention as an institution for states to cooperate and as 

customary IL to govern the ocean in the contemporary world. 

1. Realism and Anarchy  

 Realists usually regard IL as having no significance regarding the behavior of states. 

Contrary to idealists, realists contend that human nature is selfish and state behaviors are 

influenced by the rational pursuit of self-interest. Realists assume that the primacy of national 

interests is vested in pursuing power and self-preservation. Hans Morgenthau believes that 

under the nature of states struggling for power, the interests of states are defined in terms of 

power through rational considerations, which exclude the philosophical and political belief or 

sympathy of foreign policy decision makers.  The distinction between moral and political 26

questions is crucial in the consideration of the realist approach of forming foreign policy. For 

example, an amoral regime per se is not a reason for states to consider whether to engage 

Morgenthau, Hans J., et al. Politics Among Nations: The Struggle for Power and Peace. McGraw Hill Higher 26

Education, 1985, pp. 4–6.
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with that regime, but rather how such engagement or disengagement affects the power of the 

states. In Morgenthau’s view, power, but not value, is the factor that should define the foreign 

policy and distinguish the ideal and reality in IR.  The notion of sovereign equality is an 27

ideal perception of world politics, which is incompatible with the reality of inequality in the 

distribution of power, or might, among states. The emphasis on reality in IR makes realists 

judge things relatively, which means that there is no absolute right and wrong in the eyes of 

realists, but rather eternal interests in international politics for states to pursue. The 

skepticism toward the equality of sovereignty also indicates that IL, as a liberal idea lacking 

attachment to the reality of power politics, cannot restrain the behavior of states unless there 

is another power capable of balancing out such behaviors. To maintain stability and order in 

international politics, realists contend that the balance of power is essential for world politics 

in the sense of maintaining peace but also the freedom of the state from domination by 

others.   28

 The concept of balance of power shows another assumption of realism that the 

international system by nature is anarchy and states are the main actor, if not the only actor, 

within IR. Kenneth Waltz emphasized the anarchy feature in the international system and the 

need for states to defend themselves, even through wars, as there is no higher authority above 

sovereignty to restrain and prohibit threats from other states.  Anarchy made international 29

relations as a self-help system drives countries to pursue their own interests according to their 

capacities, from smaller states maintaining their self-preservation to powerful states seeking 

 Ibid. Morgenthau, pp. 9–10.27

 Ibid. Morgenthau, pp. 179–184.28

 Waltz, Kenneth N. Theory of International Politics. McGraw-Hill, 1979, pp. 88–89, 102–104.29
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to dominate the world.  Also, realists take states as the sole unit for analysis in IR and ignore 30

the domestic forces that shape foreign policy.  From the realist perspective, the anarchy 31

structure of international politics drives states to pursue power over others and to achieve a 

balance of power for maintaining their survival by diminishing threats from other states. As 

Waltz noted, the unequal distribution of power and the different capability of states under 

anarchy has caused fear of threats and made international politics, unlike domestic society, 

which has the highest authority to implement orders, lacking in effective law and established 

institutions among nations.  32

 Interestingly, the balance of power not only restrains the behaviors of states but also 

maintains room for IL in world politics. As Andrew Hurrell observed, “balance of power is 

seen as an enabling condition or a background state, without which international law and 

institutions could not function.”  Hurrell’s observation not only reflects the power basis that 33

influences the applicability of IL in world politics but also brings up a question on the 

stabilization and legitimization of power in the reality of an unbalanced distribution of power 

under anarchy. The inequality, noted by Hurrell, indicates that states, depending on their 

different capabilities, have either higher or lower needs for cooperation with others and to 

abide by international law.  Such inequality of power not only reflects the reality of IR, as 34

the realists have emphasized, but also indicates that the implementation and effectiveness of 

IL cannot escape from the consideration of power politics. From the realist perspective, the 

 Ibid. Waltz, p. 11830

 Ibid. Waltz, pp. 93–97.31

 Ibid. Waltz, p. 143.32

 Hurrell, Andrew. On Global Order: Power, Values, and the Constitution of International Society. Oxford 33

University Press, 2007, p. 51.

 Ibid Hurrell, p. 30. 34
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power structure in international politics would lead to the direction of international 

cooperation, or even just IL, and reflects the hierarchy of powers and powerful nations’ 

interests. To realists, for example Stephen Krasner, international regimes, or IL in a broader 

sense, are the tools for powerful states to reflect their interests and preferences and do not 

matter as independent actors in IR, since institutions are subjects under the political forces 

and political wills of powerful nations.  The anarchy and inequality of IR bring a question 35

about the legitimacy of power politics with the attempt of coercive measures for 

implementing IL or for acquiring the “consensus” of smaller states.  

 If they understand the nature of power as socially attributed rather than in a purely 

material sense, realists underestimate the need of legitimacy for states to share costs for 

protecting their interests and to avoid costly and dangerous coercion and tyranny from 

powerful states.  The realist overemphasis on the power structure and material interests 36

neglects the social aspect of power, which focuses not only on how to acquire power but 

more on how to justify power in international politics. In the international system, power 

without justification can usually be denounced as coercion in terms of power politics. In the 

calculation of national interest, mobilization of material power to deal with military conflict 

or war might be the reasonable choice for states, especially powerful states, to take. But such 

an approach is costly and unnecessary when the conflicts or disputes can be solved through 

institutions and law within international society. Even though there are common interests and 

coercive measures from powerful states to foster international cooperation, they are not 

necessarily sufficient to get states to cooperate and follow the rules and laws set by the 

 See Krasner, Stephen D. “Structural Causes and Regime Consequences: Regimes as Intervening Variables.” 35

International Organization, vol. 36, no. 2, 1982, pp. 185–205.

 Hurrell, supra note 33, p. 39.36
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regime, because the coercive measures taken by powerful states can be costly in terms of 

material interest and can incur resistance when the coercive measures are not legitimated. 

Therefore, legitimacy, or the justification of power, even under the realist sense of power 

structure, should not be excluded when understanding international politics and the role of IL. 

2. Liberalism, Institutionalist Perspective, and Global Governance  

 Traditionally, there are three branches in the camp of liberalism: republican 

liberalism, commercial liberalism, and liberal institutionalism. Although with different 

focuses, all three schools share a common feature of emphasizing the importance of 

cooperation in IR. Cooperation, either through treaties concluded by like-minded democratic 

nations, economic interdependence between countries, or institutions constructed by states 

for dealing with collective interests or challenges, contains the establishment of shared 

norms, rules, and institutions. These shared establishments, under globalization, have turned 

into a kind of global governance that has changed the character of IL, especially transforming 

the concept of state sovereignty. The rest of this section sketches the main idea of three 

different forms of liberalism and discusses the changing characters of IL under globalization 

and the implication of global governance. 

 Assuming human nature to have the intention to cooperate and to harmonize different 

interests, liberalism takes IL as an important element in international politics. Contemporary 

liberalism in IR emerged after WWI when intellectuals and politicians inquired why the war 

had broken out and asked how to prevent war from happening again.  Liberals, or 37

 Brown, Chris. Sovereignty, Rights, and Justice: International Political Theory Today. Polity Press, 2006, p. 37

62.
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international liberals, believed that the absence of domestic checks from parliaments on 

secret alliances is the cause of war, and to prevent wars, there is a need to establish an 

organization for collective international security based on the clear commitment of states to 

use law to replace force for dispute settlement.  This notion indicates two assumptions of 38

international liberals in international peace: the common value among states and the common 

interest for all members. Both can be interpreted as republican and commercial liberalism.  

 Originating from the idea in Perpetual Peace of Immanuel Kant for forming a pacific 

federation that abolishes wars among states, republican liberalism or democratic peace 

contends that democratic states are generally more peaceful than authoritarian regimes 

because democracies rarely fight each other.  The application of republican liberalism in 39

international peace might be limited after the two world wars, although, in the world of 

globalization, republican liberalism stresses the role of political representation in global 

governance. Viewing states as the representation of domestic politics in international society 

to shape international norms and rules by domestic policy preferences, Andrew Moravcsik 

asked, “How does variation in the nature of domestic representation alter the selectorate, thus 

channelling special social demands for the political regulation of globalization?”  40

Moravcsik’s question reflects the diminishing gap between international and domestic 

politics and refutes the realist static approach that views domestic actors as having no 

relevance in IR. In fact, the extension of domestic preferences on shaping IL and rules further 

enhance the liberal argument on the collective interests of states that can be achieved through 

 Ibid. 63.38

 See Macmillan, John. “Liberalism and the Democratic Peace.” Review of International Studies, vol. 30, no. 2, 39

2004, pp. 179–200.

 Moravcsik, Andrew. “Liberal Theories of International Law.” Interdisciplinary Perspectives on International 40

Law and International Relations: The State of the Art, edited by Jeffrey L. Dunoff and Mark A. Pollack, 
Cambridge University Press, 2013, p. 85.
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collaboration. By looking into the domestic politics that reflect partially or completely the 

will of the ruled, the extension also indicates the focus on norms and values of liberalism, 

such as human rights, liberal democracy, and the international rule-based system. However, 

the emphasis on liberal values and collective interests in the nature of liberalism deserves 

further inquiry, as there are potential conflicts between the two features. Pursuing the 

prevalence of values could lead to a zero-sum end since the existence of democracy or the 

upholding of human rights are yes-and-no questions, while collective interests could be 

compromised among different states, for some gain more while some gain less. The 

progressive feature of liberalism to spread its values around the world could lead to the 

hegemony of homogeneous values with deficits of legitimacy. 

 Commercial liberalism emphasizes the material interdependence of states, which 

increases the cost of military conflicts and diminishes the possibility of wars.  It is assumed 41

that the stronger the economic ties between states, the less the chance for states to confront 

each other in military conflicts. However, economic ties and interdependence in the first half 

of the 20th century did not prevent the outbreak of two world wars. This is true even though, 

as Amitav Acharya stated, the economic interdependences in Europe before war and in post-

war Asia are different, as the former was trade- and exchange-driven, while the latter is 

integrated by production lines, which promote stability and security in the region by 

maintaining a much higher cost for break-off from such interdependence compared to pre-

war Europe.  Under globalization, the economic interdependence among states is hugely 42

enforced, and the intensive interactions among states have generated higher demands for a 

 See Amitav, Acharya. “Thinking Theoretically about Asian IR.” International Relations of Asia, edited by 41

David Shambaugh and Michael Yahuda, Rowman & Littlefield, 2014, pp. 68–77.

 Ibid. 42
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deeper and broader degree of cooperation, which not only maintains the basis for current 

interactions in a peaceful environment but also solves problems, either economic, ecological, 

or social, created by these intensive interactions. With the need for cooperation, states have 

incentives to establish new norms and institutions for bringing solutions to solve the common 

problems under the condition of anarchy, which has made cooperation through multilateral 

institutions easier.    43

 Institutionalism, with a focus on the contribution of institutions for collaborations 

among states to deal with collective issues, is based on the legalization of IR with clear 

obligations for states to respect and the mechanism of rule interpretations by a third party to 

constrain the actions of political actors within international society.  Therefore, IL, as the 44

foundation of institutions and the norms of how states should behave, has profound 

implications in world politics and global governance for serving the collective interests of 

states. In the era of globalization, the model of multilateral cooperation through institutions 

has become an important solution to cope with the rising demands of global governance, 

while the politics of institutions per se also reflects challenges on the conventional notion of 

state consent in international politics and questions about the efficacy and legitimacy of 

institutions. 

 Under the structure of global governance and the gradual changing nature of state 

consent, institutions established by states have eroded convictions about the supremacy of 

state sovereignty in a certain way. The consent of states is the foundation of modern IL, but it 

is a double-edged sword that represents the notion of equal sovereignty, on the one hand, and 

 See Hurrell, supra note 33, pp. 67–69.43

 Keohane, Robert O. Power and Governance in a Partially Globalized World. Routledge, 2002, pp. 13–14. See 44

also Acharya, supra note 41. 
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a barrier for effective cooperation on urgent issues and concerns, on the other hand.  The 45

development of IL and global governance has gradually limited the extent that states can 

exercise their will through the consent of states in the making of IL. The formation of 

regimes restricts states to make reservations on multilateral treaties, for example, the 

UNCLOS. The restrictions on states to make reservations were designed to “make ‘generally 

accepted international standards’ applicable to all parties even where they have not expressly 

accepted these standards.”  Of note, the “generally accepted international standards,” either 46

interpreted as political documents constituted as soft law or as customary IL, are binding 

states. The binding forces imposed on states by the design and development of IL penetrated 

the content and effect of state consent to enforce the rules accepted by the majority of 

international society. The enforcement shows an end to the lawless anarchy of IR.  

 The nature of global governance, defined by Acharya as “formal or informal 

management of cross-border issues affecting a significant proportion of the international 

system by states, international institutions and non-state actors, through power, functional 

cooperation, laws, regimes, and norms,” is broad and comprehensive enough to include 

various actors other than just states into the analysis.  The different dimensions in IR 47

theories about the causes and rationales on the demands for collaboration among states show 

the multilateral nature of global governance, which accommodates not just the interests of 

powerful nations but also pays attention to the needs of smaller states. The diversity brought 

by the inclusion of various ideas in global governance leads to inquiries about the legitimacy 

 See Guzman, Andrew T. “Against Consent.” SSRN Electronic Journal, Virginia Journal of International Law, 45

Vol. 52, No. 4, 2012.

 See Hurrell, supra note 32, p. 63.46

 Acharya, Amitav. “Rethinking Demand, Purpose and Progress in Global Governance: An Introduction.” Why 47

Govern? Rethinking Demand and Progress in Global Governance, by Cambridge University Press, 2016, p. 6.
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and efficacy of institutions to function as platforms to gather different actors to cooperate in a 

collective sense. Legitimacy could be defined as the notion that the shared interests 

represented by and the authority delegated to institutions are commonly accepted by the 

global community as the rightful agent to rule or govern.  The process and background that 48

construct institutions matter to the legitimacy of the institutions. The decision-making 

process within the institutions incurs questions like how the decisions are made, how 

disagreements among states are settled, and what kind of actors could participate. All these 

questions are political questions regarding the design of the institutions and related to the 

legitimacy of the existence and influence of the institutions. The legitimacy of institutions 

could be challenged when participation is not wide enough to accommodate all affected. 

However, the wider the participation, the lower the efficacy of the institutions. For example, 

the UN General Assembly and the Security Council serve as perfect examples of the two 

extremes. The former has wide participation as a forum for almost every state to address its 

views, but low efficiency on tackling the urgent need of collective problems. The latter has 

limited participation from the international society with great power politics among the five 

veto nations to respond and reach resolutions with effective impacts and strong binding 

forces. The core of the legitimacy issues in global governance is that some states have the say 

in the making of institutions and laws that regulate the behaviors of other states, which are 

voiceless in the process. As mentioned previously, the consent of the state is the mechanism 

to defend states from external coercion, either unilaterally, coming from a powerful state, or 

multilaterally, from international institutions. However, such a notion of the consent of the 

state is gradually changing and eroding into a more universal approach. The consent, or the 

  Ibid. pp. 15–16.; Hurrell, supra note 33, pp. 77–78.; see also Keohane, supra note 44, ch. 10.48
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cooperation of states, is still crucial in the implementation of IL and the realization of 

international cooperation, under the assumption that states can coordinate their interests 

through cooperation and achieve mutual gain. The legitimacy issue shows the complexity of 

global governance and leads to another approach, constructivism, to explain or observe why 

states cooperate or how they interact in world politics. 

3. Constructivist Approach  

 Other than interest and power, the two rational variables used by liberalism and 

realism to view the nature of IR, idea and identity, which shape the actors and and their 

actions, are used by constructivists to support their argument that the politics of the world are 

socially constructed. Two primary foundations of constructivism were asserted by Alexander 

Wendt : “(1) the structures of human association are determined primarily by shared ideas 

rather than material forces, and (2) the identities and interests of purposive actors are 

constructed by these shared ideas rather than given by nature.”  These two premises not only 49

emphasize that the interaction between actors is social, but also sketch a different ontological 

understating of IR than realism and liberalism, which regard material interests as shaping the 

behavior of states. Ideas and beliefs become an alternative variable to understand the 

behavior of states. The classical IR textbook question asked by constructivists is that as both 

the UK and North Korea are nuclear powers, why is the nuclear weapon of North Korea a 

threat to the national security of the United States while the British nuclear weapon is not?  50

Under the same fact but contrasting understandings, material capability might be the factor to 

 Wendt, Alexander. Social Theory of International Politics. Cambridge University Press, 1999, p. 1.49

 Wendt, Alexander. “Constructing International Politics.” International Security, vol. 20, no. 1, 1995, p. 73.50
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answer this question, but the identity of states is the key factor to construct whether such a 

fact becomes a threat for one state’s national interest or not.  

 Other than the ontological premises, a few constructivist features in IR include that 

national interests are defined on the cultural basis of state identity, the nature of international 

society is rules- or laws-governed, and states interact with each other in different kinds of 

forms under anarchy.  The main concern of constructivists in IR is that the actions of states 51

need reasons for their justification other than material calculations. Constructivists believe 

that international law has become the basis to construct the structure of international society, 

which is that “a group of states, conscious of certain common interest and common values, 

form a society . . . be bounded by a common set of rules in their relations . . . and share in the 

working of common institutions.”  This constitutional understanding of IL contrasts 52

significantly with the understanding of realist and liberals that law is functional to politics. In 

the view of constructivists, law has been internalized in the identity and interest of states and 

international society, for example, in terms of the norm of sovereignty, which is “providing a 

social basis for the individuality and security of states” as an idea that constitutes what a state 

is.  53

 Unlike being determined as given under the rationalist approach, the interests of state, 

in the constructivist view, are relational in nature and determined by the identities of states. 

Wendt states that beliefs constitute the identity of states and direct their relations with other 

countries by motivating actions in certain directions, such as abiding by law or projecting 

 See Reus-Smit, Christian. “Constructivism and the English School.” Theorising International Society: 51

English School Methods, edited by Cornelia Navari, Palgrave Macmillan, 2014, pp. 58–77.

 Reus-smit, supra note 6, p. 33.52

 Wendt, Alexander. “Anarchy Is What States Make of It: the Social Construction of Power Politics.” 53

International Organization, vol. 46, no. 2, 1992, p. 412.
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moral schemes in foreign policy, which not only reflects the perception of states on 

international order but also defines the understanding of national interests.  When states start 54

engaging with other countries, the beliefs and identity form a culture, or the shared 

knowledge among states that is common and connected between the members of such a 

social system.  These beliefs shape what is right and proper in international society and turn 55

the knowledge into norms as the dominant idea or consensus accepted by states. Therefore 

these beliefs and ideas, through internalization as a part of the national identity of states, 

direct the behaviors of states.  

 The formation of the identity of Western countries is a good example to demonstrate 

how the shared knowledge constructs the identities of states and how such identities define 

the interests of these states. The West usually refers to the First World countries from western 

Europe, North America, Australia, New Zealand, and Scandinavia that practice capitalism 

and liberal democracy and uphold IL and human rights. The West is also regarded as an 

alliance—kind of a bloc or a camp among states, especially under the Cold War to counter the 

socialist camp. Under confrontation, the formation of such a group and identity of the states 

might be attributable to material forces, such as balancing power against the communist 

expansion or maintaining the capitalist market for states to grow GDP, but the bloc or camp 

did not dissolve even after the Cold War, nor did it vanish under globalization. The existence 

of the idea or identity of the West is not driven by material interest but rather coined by ideas, 

which direct states to take certain actions. The rationalist approach cannot explain why other 

non-Western countries, with similar material capacities, are not among the camp, even though 

other institutions or platforms, such as the EU or G20, have included both Western and non-

 Wendt, supra note 49, pp. 124–125.54

 Ibid. p. 141.55
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Western countries. The shared knowledge originating from the ideology and the historical 

process of interacting with external actors explains the existence of identities and actions of 

states that form the alliance even after the major threat has been dissolved. To take a macro 

viewpoint on world politics, the norms, developed from the shared knowledge and shaping 

the identities constructed globally through the interactions of states, have either encouraged 

or prohibited states to perform certain behaviors. Comparing the higher or lower degree of 

shared knowledge between the international social system of Western countries and global 

governance sketches a picture to better show some further clues about the roles played by IL 

in contemporary international politics, which contains a disparity in the level of universally 

agreed norms.  

 Under the lens of constructivism, IL plays a constitutive role in the formation of the 

social structure either by demonstrating the beliefs shared among states as law or by 

generating new norms through the articulation of other actors, such as legal scholars. In the 

society of nations, norms are laws, as Martha Finnemore pointed out: “customary 

international law exists only when states share an understanding that compliance with some 

rule of behavior is necessary and appropriate.”  The shared notions among states, such as IL 56

in this case, contain the practice of states, or opinio juris, which validates norms as customary 

IL and partially construct international society through the practices and interactions of states. 

The international rule-based system does not just decrease the influence of power politics in 

the formation of IL but also shows the importance of multilateralism to construct the 

fundamental institutions of international society.  The law shaped by the social process of 57

 Finnemore, Martha. National Interests in International Society. Cornell University Press, 1996, p. 139. 56

 Reus-Smit, Christian. “The Constitutional Structure of International Society and the Nature of Fundamental 57

Institutions.” International Organization, vol. 51, no. 4, 1997, pp. 555–556.
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states also signifies the interactions that define the actors and identities within international 

society. Through such a process, theoretically, all states and other actors can be involved in 

the formation and implementation of IL by upholding certain basics norms. The formation of 

UNCLOS is an example of multilateral interaction among states to establish new norms that 

are universally applicable and that shape the interest, or maybe the identity, of states on their 

involvement with the sea. 

4. UNCLOS As an International Regime  

 Among the international regimes for states to cooperate, UNCLOS is an example of 

how a soft-law convention became customary law through states’ practices. The evolution 

took almost three decades to make UNCLOS constituted as a kind of customary international 

law. Through his “approach to soft law,” which asked whether a treaty creates concrete rights 

or obligations for the contracting party, John King Gamble regarded UNCLOS as a kind of 

soft law in 1985 when only 25 states had ratified the Convention.  In 2017, with 168 states 58

having become contracting parties of UNCLOS in 2016, Myron Nordquist stated that 

UNCLOS was customary international law and universally binding on all states.  Such a 59

stark difference, from soft law to customary international law, involves gradual state practices 

and applications of provisions of UNCLOS to establish the authority and legitimacy over the 

maritime affairs on a global scale.  

 See Gamble, John King. “The 1982 United Nations Convention on the Law of the Sea as Soft Law.” Houston 58

Journal of International Law, vol. 8, no. 1, 1985, pp. 37–48.

 Nordquist, Myron H. “UNCLOS Article 121 and Itu Aba in the South China Sea Final Award: A Correct 59

Interpretation?” The South China Sea Arbitration: the Legal Dimension, edited by S. Jayakumar et al., Edward 
Elgar Publishing, 2018, pp. 176–177.
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 Since its adoption in 1982, the Convention has been the parameter for international 

society’s ability to solve disputes related to maritime claims and for maintaining the public 

order, or a liberal order which originates through the freedom of navigation, on the oceans.  60

UNCLOS is a regime under which states cooperate to build such an order on the sea and to 

define their maritime interests. Through the understanding of constructivism, UNCLOS 

serves as the perfect example of a multilateral law-making procedure similar to a social 

process that turns the shared beliefs about the importance of the sea among states into 

commonly observed norms. The notion about good marine order has changed from the higher 

degree of zero-sum exclusive claims in the sea area as better for each state to the need for a 

more open and liberal marine order for all states rather than just the traditional marine powers 

to have access to the sea.  This transition shows the growing strategic importance of the sea 61

and has formed the shared knowledge among nations to define their interests. 

 The Convention established the regime that contains rights and obligations for the 

states, such as the territorial sea, EEZ, the regimes of islands, which states are bound and 

expected to follow in respecting other states’ lawful rights under the respective provisions. 

Under the view of liberalism, the Convention congregates interests of different states and 

promotes common interests, for example freedom of navigation, for every state. With these 

shared common interests and the wide participation through considerably long negotiations, 

the Convention possesses a very high degree of legitimacy and sets an example of how the 

international society can reach a consensus comprehensively on a specific topic in global 

governance. Other than the common interests vested through negotiation and the global 

 Kraska, James. Maritime Power and the Law of the Sea Expeditionary Operations in World Politics. Oxford 60

University Press, 2011, pp. 103–104.

 Ibid. Kraska, pp. 95–96.61
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nature of maritime affairs, the structural design might be the other crucial factor for the 

success of the Convention and why it possesses a customary law status after decades of 

states’ practices. As Ambassador Tommy Koh of Singapore concluded in his remarks, “the 

provisions of the Convention are closely interrelated and form an integral package. Thus it is 

not possible for a state to pick what it likes and to disregard what it does not like.”  The 62

Convention was negotiated as an integral package that prohibits states from making general 

reservations to pick and mix the rights and obligations so that the regimes of UNCLOS can 

be maintained and widely abided by the members of international society. The prohibition on 

picking and mixing the provisions of UNCLOS has also maintained the basis for the 

Convention to develop as customary international law, by keeping a fair mechanism to form a 

consensus among states and to avoid power politics in manipulating international law for 

their own interests. Since the usage of the sea contains one important element about the 

passage of vessels, which requires the tolerance of coastal states to allow such innocent 

passage, the patterns of interactions among states on the sea cannot avoid the obligation of 

respect for other countries’ rights. For example, countries cannot uphold the EEZ on one hand 

but refuse to recognize the territorial sea on the other hand, as both are interlinked. The 

coherence and integrality of the Convention command states either to accept the whole 

regime or not. 

 In sum, the UNCLOS provided a platform to gather the opinions of states and to 

consolidate their views into norms for regulating common issues for all states. Under this 

background, when states make claims in regard to the sea which are not compatible with the 

provision of the Convention, these claims are against the norms and common understanding 

 A Constitution for the Oceans’ Remarks by Tommy T. B. Koh, of Singapore, President of the Third United 62

Nations Conference on the Law of the Sea. Online at: https://www.un.org/Depts/los/convention_agreements/
texts/koh_english.pdf (accessed June 28, 2020).
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of what is right to assert in the convention and therefore should be deemed as unlawful. 

Excessive claims erode the authority and efficacy of UNCLOS as an institution established 

through compromises made by states, leave the institution fragmented for more states to 

challenge the common rules when there is a chance, and cause the possible collapse of the 

liberal maritime order that UNCLOS has envisioned.  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Chapter 3: The China-US Relations and the South China Sea 

 Viewing China-US relations in the context of contesting supremacy as the world 

leading state makes China-US relations the most important bilateral relationship in 

contemporary international politics, since both countries are so influential to the world order. 

In the Asian-Pacific region and especially in the South China Sea, China and the United 

States are the two most important actors, not just because of the possibility of militarily 

conflicts escalating between the two nations, but also because of the implications of China-

US competition for the international rule-based order, which needs the support from powerful 

nations to be sustained. The phenomenon of states following Washington to denounce 

China’s claims like the Nine Dash Line in the South China Sea as null by upholding the 

Arbitration of 2016 in the summer of 2020 indicates that the United States remains the 

maintainer of order.  The fact that other countries, such as Australia, Britain, France, and 63

Germany , have followed the United States in citing the Arbitration and taking a position 64

against China’s excessive claim indicates that even though China’s capacities and powers 

have grown and expanded to a level to support its expanding ambitions, the United States 

possesses enough capabilities and influences to confront China and to initiate concerns 

against the rise China from international society. So far only seven countries have opposed 

 See AMTI, “Who’s Taking Sides on China’s Maritime Claims?”. Online at: https://amti.csis.org/whos-taking-63

sides-on-chinas-maritime-claims/ (accessed October 28, 2020); Supra note 3, Pompeo, U.S. Department of 
State. 

 See IBRU, Centre for Borders Research, Durham University, “European powers reject China’s claims in 64

South China Sea”. Online at: https://www.dur.ac.uk/ibru/news/boundary_news/?
itemno=42594&rehref=%2Fibru%2F&resubj=Boundary+news+Headlines (accessed November 5, 2020).
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the Arbitration ruling.  China’s opposition toward the Arbitration has not become a majority 65

opinion or a consensus against it. This phenomenon also indicates that when international law 

clashes with the interests of a powerful actor, the international rule-based system needs to be 

backed by other powerful nations to achieve collective action to maintain the order. Although 

it is noteworthy that the process of maintaining the rules, or deciding what rules should be 

maintained, is political and relates to the evaluation of national interests and geopolitical 

considerations. The political nature of enforcing and recognizing international law leaves 

room for states to challenge and dispute the enforcement of the international law and the 

legitimacy of the international rule-based system. It is worth noting that China takes a 

position of a “reformer” of the existing system for accommodating its own interests. For 

China and some other countries, the selectiveness and different standards in the process of 

maintaining international law need to be changed by re-establishing the supremacy of state 

sovereignty. The increasing influence of China in the global affairs and international society 

shows that Beijing is adopting a strategy of expanding its influence to increase not just the 

scope for exercising its power but also the legitimacy to implement what it wants to do in its 

international agenda.   

 The growing military and economic power of China and the relative decline of 

American presence and influence in Asia have caused the structural change in the regional 

order. The so-called G2 or the New Model of Major-Power Relationship, advocated by China 

since Xi-Jinping took power in 2012, has implied the Chinese vision in the future of China-

US relations and its ambition for achieving the status of more than a great power. This 

 The countries opposed the rulings of the Arbitration include China, Montenegro, Pakistan, Russia, Sudan, 65

Taiwan, and Vanuatu. Among them, both China and Taiwan have claims, the Nine Dash Line and the U-Shape 
Line, that are excessive under the ruling of the Arbitration. See "Arbitration Support Tracker,” Asia Maritime 
Transparency Initiative,  June 16 2016. Online at: https://amti.csis.org/arbitration-support-tracker/ .(accessed 
October 28, 2020).

40

‧
國

立
政 治

大

學
‧

N
a

t io
na l  Chengch i  U

niv

ers
i t

y

DOI:10.6814/NCCU202100179 



‧
國

立
政 治

大

學
‧

N
a

t io
na l  Chengch i Univ

ers
i t

y

DOI:10.6814/NCCU202100179

ambition, or assertiveness, of China provokes the contest of supremacy with the United States 

in the Asia-Pacific region, and leads to the need of inquiring of the grand strategy of both 

nations. China-US relations are more complex than a matter of just friend and enemy, as both 

countries have overlapping interests with many other stakeholders. The interactions between 

China and the United States not only make the decoupling and war between the two countries 

costly and dangerous but also have significant implication for regional and global order. 

Regionally, states might need to take sides on whether to join the containment or not, which 

would have an impact on the how regional cooperation could be achieved. Globally, the 

contest for leadership would decide the future not only of the rule-based system but also the 

world of liberal democracy. We might face the questions either of how the world would look 

like if China replaced the United States as the hegemon dominating the world order, or how 

the United States could maintain its position as the hegemon that supports the existing global 

order. The grand strategies of China and the United States and their understanding of national 

interests could leave us some clues to answer these questions, so as to speculate on possible 

outcome in the South China Sea and the international rule-based system.   

 The following sections review the current situation and background of China-US 

relations, the grand strategies and strategic goals of both nations, and the implication of 

China-US competition for the geopolitics of the South China Sea. Particularly with grand 

strategy, the sections below take Barry Posen’s definition to understand grand strategy as the 

“nation-state’s theory about how to produce security for itself.”  Posen defines national 66

security with elements including “sovereignty, territorial integrity, power position, and 

 See Posen, Barry R. Restraint: A New Foundation for US Grand Strategy. Cornell University Press, 2014, p.66

1. 
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safety.”  These four elements fall within the “core interests” defined by China that construct 67

China’s grand strategy under Xi Jinping. As far as China is concerned, considerations within 

the grand strategy also include maintaining the rule of the Chinese Communist Party regime 

and preventing threats to the regime’s sustainability. The China-US competition in the South 

China Sea directly affects the national securities of China and the United States and has 

implications both regionally and globally. 

 1. China-US Relations and the New Cold War 

 Since the switch of diplomatic relation from Taipei to Beijing in 1979, China-US 

relations have steadily developed in a positive direction, although bilateral relations are still, 

in the vivid words of Kerry Brown, “sharing the same bed and dreaming different dreams.”  68

Counterbalancing Soviet influence made Beijing and Washington approach each other, but 

what made them reach the current lowest point in their bilateral relations since 1979? The 

section emphasizes that the fundamental differences in ideology and political system make 

China and the United States inherent rivals, although China is willing to cooperate when such 

moves are beneficial in strengthening its capacities and realizing its long-term goals.   

 Even though China and the United States are economically intertwined and 

connected, their visions to the world are starkly different. Such differences are the root of 

conflicts for the two nations. After the catastrophic Cultural Revolution, Chinese leaders 

realized that the endless revolutions under Mao Zhedong’s reign could neither allow China to 

end from the Hundred Years Humiliation and allow the Chinese people to “stand up” as was 

 Ibid. p.3.67

 Brown, Kerry, China's World: The Foreign Policy of the World's Newest Superpower. I.B. Tauris, 2017, p.82. 68
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proclaimed in 1949, nor could it realize the goal of catching up and overtaking the Western 

countries to become an advanced nation. The Tiananmen massacre in 1989 served as a 

catalyst to push for deeper economic reforms in order to prolong the survival of the 

Communist authoritarian regime.  As shown in the series of talks during his tour in Southern 69

China in 1992, Deng Xiaoping’s pragmatism to reform cleared the Communist ideological 

obstacles for China to embrace a capitalist economy. Even though Deng talked about reform, 

he never questioned the one-party government model. Reform meant that the Party, not the 

market, takes the main role in achieving economic modernization.  Chinese leaders realized 70

that without a strong and robust economic basis, it is unrealistic either to maintain the rule of 

the Communist Party or to make China one of the supreme powers. Also, the successful 

modernization of Chinese economy makes the Chinese leadership confident that massive 

economic growth is achievable under an authoritarian regime. The economic success 

reinforces government control over society and reduces the incentive for political reform. It is 

worth noting that Chinese economic success is regarded as being the result of extractive 

institutions and as unsustainable for economic growth because of a lack of creative 

destruction to generate new impetus for economic growth.  As Acemoglu and Robinson have 71

suggested, when the economic growth of China slows due to a lack of the disruptive effect of 

innovation, it is possible that political reform might occur. However, looking back on the 

history of the People’s Republic, although feeding its own people and achieving economic 

 See Perry, Elizabeth J. “China in 1992: An Experiment in Neo-Authoritarianism,” Asian Survey, vol. 33, no. 69

1, 1993, pp. 20-21.

 Supra note 68, Brown, pp. 84-85.70

 See Acemoglu, Daron and James A. Robinson, Why Nations Fail: The Origins of Power, Prosperity, and 71

Poverty, Currency, 2013, chapters 5 and 15. 
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growth are important goals, none of these policy goals are more important than the survival 

of the rule of the Chinese Communist Party.      

 The rapid growth of the Chinese economy and the accompanying rise in influence in 

international relations show that even under the authoritarian control of the Chinese 

Communist Party, capitalism, with some modification and tight state control, can still be 

exercised and prosperity can prevail to improve the national economy and living standards. 

However, when the United States started engaging with the then impoverished China in the 

1980’s, the hope was that with a growing economy and improving living standards, China 

would be liberalized and finally become more like the United States and more democratic. 

Such optimism supported an engagement policy with China in Washington but failed to 

understand the perseverance of the Communist leaders of the Party and their desire to 

maintain the Party’s rule forever. The failure to see the true intent of the Chinese government 

to maintain the authoritarian regime was the fundamental cause of the New Cold War in 

subsequent decades. For the Chinese Communist Party, it was Party first and then the 

Country. The Party was established much earlier than the creation of the People’s Republic. 

Whether or not it is legitimate or sensible, in the view of the Chinese Communist Party, the 

survival and rejuvenation of China are inextricably linked with the survival of the Communist 

Regime, just as its propaganda argues: without the Communist Party there would not be a 

New China. The stability and survival of the Communist regime is the most important 

consideration for policy makers in Beijing. Deng Xiaoping’s famous comment in 1992 after 

the Tiananmen massacre that China should “hide our capabilities and bide our time,”  is not 

only applicable to China’s international strategy but also to consolidating the Party’s rule 

domestically. The same rationale is that when the Party is powerful enough, it would 
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demonstrate its capability to set the environment that is suitable for maintaining its political 

survival and enhancing its dominance.   

 The growing rivalry in China-US relations during the rule of Xi Jinping and the 

Trump Administration is reminiscent of the Cold War between the US and USSR. Some have 

argued that current China-US relations are entering a phase of a New Cold War, as Beijing 

and Washington increasingly have conflicting interests and positions on many issues, such as 

the South China Sea, Taiwan, Hong Kong, the Uighurs, the trade imbalance, cyber security, 

Huawei, etc.  But most significantly, in a global context, it is the differences in ideology that 72

made the confrontations not only between China and the United States, but also between the 

free world and the authoritarian dictatorships. Regarded as akin to Churchill’s Iron Curtain 

speech at the start of the Cold War, Vice President Pence’s speech on US policy towards 

China shows in October 2018 that Washington is taking a more active role to counter China’s 

“whole-of-government approach, using political, economic, and military tools, as well as 

propaganda, to advance its influence and benefit its interests in the United States.”   Other 73

than countering the growing Chinese influence that impairs American national interests, 

Pence’s speech also sent out the message that Washington no longer has hope that China will 

gradually transform itself into a free and liberal regime. The more authoritarian the Chinese 

government is, the higher degree of threat it poses to the American-led liberal order and the 

universalism of human rights. Even though there are huge differences between the 

 See Rachman, Gideon. “A New Cold War: Trump, Xi and the Escalating US-China Confrontation', Financial 72

Times,  October 5, 2020. Online at: https://www.ft.com/content/7b809c6a-f733-46f5-a312-9152aed28172  
(accessed October 10, 2020); Gladstone, Rick. “How the Cold War Between China and U.S. Is Intensifying.” 
New York Times,  July 23 2020. Online at: www.nytimes.com/2020/07/22/world/asia/us-china-cold-war.html 
(accessed October 10, 2020).

 The White House, “Remarks by Vice President Pence on the Administration’s Policy Toward China,”. Online 73

at:  https://www.whitehouse.gov/briefings-statements/remarks-vice-president-pence-administrations-policy-
toward-china/ (accessed October 10, 2020).
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competitions between the US and the USSR in the past and of the United States and China 

today, one thing seems certain is that under the Trump, and probably the following 

administrations, the engagement strategy used by Washington in the past five decades will be 

replaced by containment. Previous administrations did not straightforwardly depict China as 

a threat to American national interest, and this policy shift is a clear signal that the United 

States will see China as a competitor in all aspects.   

 Less than two decades ago, the rise of China was even welcomed as an opportunity to 

integrate China into the Asian regional order and Chinese interests would assumed to align 

with those of its neighbors and the United States.  At that time, the anticipation of China 74

under the leadership of Hu Jingtao and Wen Jiabao was that the success of China’s domestic 

development and reforms would fit with the interests of Western countries and its 

neighboring Asian countries, since the widespread unrest that might be incurred by the failure 

of Chinese reform could spill over the Chinese border and destabilize the regional order.  75

Within two decades, the dramatic change, from a potential partner for collaboration to a 

potential enemy that threatened American national interests raises the question: what made 

such change happen? It could be that the need and desire to pursue greater influence and 

increase Chinese power inevitably challenged American hegemony. It is also the insecurity of 

the Chinese Communist regime that made the decision makers in Beijing hope to diminish 

the impacts and challenges of ruling legitimacy posed to the regime from the democratic 

countries.  

  Shambaugh, David.  “China Engages Asia: Reshaping the Regional Order.” International Security, vol. 29, 74

no. 3, 2004, p. 99.

 Ibid. 98. 75

46

‧
國

立
政 治

大

學
‧

N
a

t io
na l  Chengch i  U

niv

ers
i t

y

DOI:10.6814/NCCU202100179 



‧
國

立
政 治

大

學
‧

N
a

t io
na l  Chengch i Univ

ers
i t

y

DOI:10.6814/NCCU202100179

 In the first decade of twenty-first century, the discussion on the rise of China and its 

growing capabilities was split between power-transition theory and institutionalist theory. The 

former argues that China is dissatisfied with the international order supported by the 

American power and such dissatisfaction would lead to conflicts between China and the 

United States, while the latter suggests more optimistically that the Chinese would see their 

interests best served in international cooperation and peaceful resolution of potential 

conflicts.  Although the two theories are conflicting in term of whether there would be a 76

conflict between China and the United States, both of them, in the view of this thesis, can 

explain the pattern of the continued rise of China and its behaviors till the present day. In fact, 

China needs both confrontation and cooperation to realize and protect its national interests. 

By making gradual progress alternating between confrontation and cooperation, China 

broadens its network and influences that integrated part of its interests with international 

society and deepens its claims on controversial issues. The duality of Chinese national 

interests, acquiring wealth and power that build up its own capabilities through the current 

international order and reshaping the existing American-led international system to make it 

more favorable to the survival of the regime and its national interests, does not exclude the 

options of either confronting the United States by having conflicts or integrating in the 

international order with cooperation. Instead of just choosing between cooperation and 

confrontation as depicted in Institutionalist Theory and Power-Transition Theory, China has 

adopted both approaches to expand its influence and consolidate its power. For Beijing, the 

choice between confrontation and cooperation is not a zero-sum game but more like a 

shifting emphasis between the two that depends upon the capabilities that the Chinese 

 Goldstein, Avery. “Power transitions, institutions, and China's rise in East Asia: Theoretical expectations and 76

evidence.” Journal of Strategic Studies, vol. 30, no. 4-5, 2007, pp. 640-641.  
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government possesses, the needs of domestic politics, and the international environment. 

While developed its economy at full speed to accumulate capital for developing its 

capabilities in both the civil and military domains, China also eagerly participates in the 

international system and cooperates with various actors in the international system. At the 

same time, China has stood firmer on the issues it regards as its core interests, such as the 

human rights and territorial sovereignty issues, even in a confrontational approach with other 

countries. Through the assertive pushback against other countries, China replaced the 

substance of the disputes to favor its position.  When Beijing wants to demonstrate Chinese 77

wisdom to the world to show the advantages of its governing system for issues such as 

climate change, poverty alleviation, building infrastructure, or the internationalization of 

RMB, it is easier to cooperate with China. With multilateral initiatives like the Belt and Road 

Initiative and the Asian Infrastructure Investment Bank, China shows the world its 

willingness to cooperate, and in a way, to lead. But on the issues that could endanger the 

stable control and ruling of the Chinese Communist Party, China is confrontational in 

asserting its claims in the disputes/issues such as the East and the South China Sea, Hong 

Kong and Taiwan, Tibet and Xinjiang, human rights and religious freedom, or the border 

dispute with India. All these issues could all possibly subvert the Chinese Communist regime 

by endangering its legitimacy based upon nationalism and authoritarian politics. The 

Institutionalist Theory might expect these disputes to be managed within existing 

international law and multilateral institutions. But with the power transition theory, when 

China eventually develops to a stage that is powerful enough to unilaterally dominate the 

outcome of a dispute after conflict, it would either transform these institutions to exercise 

  Friedberg, Aaron L. "The Sources of Chinese Conduct: Explaining Beijing's Assertiveness." The Washington 77

Quarterly vol. 37 no. 4, 2014, pp. 135-136.
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greater influence, or adopt the American approach when international institutions do not suit 

its interests: restoring to a unilateral approach to make the claim an exception under 

international law.    78

 The predictions on the role of China as an increasingly powerful, and soon to the most 

powerful state, in the global context would require further understanding of the grand 

strategies of both China and the United States, as one is the challenger and the other is the 

maintainer of the existing international order. The developments of the past four decades have 

made China too powerful to be regarded as a direct threat of American interests in the Asian 

Pacific region, where the presence of the United States is crucial for maintaining regional 

order, especially when China becomes more assertive.      

2. China’s Grand Strategy Under Xi-Jinping 

 Since the Open and Reform Era, China has accumulated capital and developed 

capacities to support its position as a major power and Chinese grand strategy has reached 

another level in the era of Xi Jinping. The rise of China has emboldened Beijing not just with 

the confidence to behave more assertively toward other actors on the issues it defines as its 

core interests, but also the ambition to pursue the “comprehensive power” for reforming the 

existing international order as the first-tier global power with programs like the Belt and 

Road Initiative. It is striking that China does not intend to subvert the existing order, 

especially the economic globalization from which it benefit massively. But rather, Xi's China 

expresses its wish to “improve” it and shows its might and strength to the world that China 

can enhance and support the existing order as some doubt durability of Western support on 

 Supra note 76, Goldstein, pp. 675-676. 78
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the international economic cooperation.  Such “improvement” can be either positive or 79

negative for the existing world order. On the one hand, it has made China a contributor to 

global governance and a source of investment that supports the economic growth of the 

Global South. But on the other hand, the increasing Chinese influence also challenges the 

existing international rule-based system by upholding the supremacy of state sovereignty 

with a realpolitik mindset, based on concerns about sustaining the rule of the Chinese 

Communist Party, and rejecting the universality of international norms that pose a threat to 

China’s core interests.    

 Xi’s takeover of leadership marked a turning point of Chinese’s foreign policy, away 

from the guiding principle of Deng’s “hide our capabilities and bide our time” (tao guang 

yang hui) towards the “Confidence in the Chinese path,” building the “China Dream” of the 

“Great Rejuvenation.”  Unlike Deng’s strategy in the early post-Cold War years of ensuring 80

survival, the era of Xi has the goal of national rejuvenation, so the leadership in Beijing needs 

a strategy not only for the survival of the regime but also to enable China to transform itself 

from a developing country to a first-tier great power, if not the hegemon.  Chinese grand 81

strategy since Deng’s “hide and bide” has aimed to achieve the goal of gradually advancing 

China’s position in Asia without fighting with the United States or its allies.  Xi’s great 82

rejuvenation is a new term, but the goals and assertiveness of Chinese foreign policy can be 

 Goldstein, Avery. "China's Grand Strategy under Xi Jinping: Reassurance, Reform, and 79

Resistance." International Security vol. 45, no. 1, 2020, pp. 182-185.

 See ‘习近平在第十二届全国人民代表大会第一次会议上的讲话 (Xi-jinping’s Speech on the 1st Meeting 80

of 12th National People Congress)’, People.CN, March 17 2013. Online at: http://cpc.people.com.cn/n/
2013/0318/c64094-20819130.html (accessed October 15, 2020).

 Supra note 79, Goldstein, pp. 170-174.81

 See Friedberg, Aaron L. A Contest for Supremacy: China, America, and the Struggle for Mastery in Asia. WW 82

Norton & Company, 2011, pp. 142-155. 
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traced back to the Jiang Zemin and Hu Jingtao eras.  Even though Xi is turning away from 83

behaving in a low-key manner internationally, it does not mean a dramatic shift from 

avoiding conflicts and gradually advancing its own capabilities. Unlike his predecessors are 

more prone to risk adversing in order to brand China’s rise as peaceful, Xi’s foreign policy 

stood firmer on Chinese core interests which are regarded as non-negotiable by some Chinese 

officials and are defined more officially in at least one US-China bilateral document.  The 84

core interests including maintaining the one party system and state security, state sovereignty 

and territorial integrity, and the continued stable development of the Chinese economy.  85

Although opaque from the surface, the very essence of the core interests is that the matters 

relevant to the survival of the Communist regime in China are regarded as non-negotiable. It 

is fair to say that the core interests were already defined before Xi, but after he took power, 

China has taken more action to realize the contents of core interests. Under Xi, the substance 

of core interests is more concrete and the methods for defending or achieving them have been 

tougher. This trend does not mean Beijing has taken a confrontational approach to provoke 

direct conflicts with other countries, but rather that Beijing is more willing to take bolder 

actions, like building artificial islands and cause a standoff with other claimants in the South 

China Sea to realize or protect those interests.   

 Another aspect of Chinese grand strategy is reforming the international order with the 

aim of making the rules more favorable to China. To Chinese strategists, pursuing national 

 See Johnston, Alastair Iain. "How new and assertive is China's new assertiveness?." International 83

Security vol. 37  no. 4, 2013, pp. 7-8.

 See Swaine, Michael D. "China’s Assertive Behavior: Part One: On ‘Core Interests.’" China Leadership 84

Monitor vol. 34, no. 22, 2011, pp. 1-25.; 

 See “首轮中美经济对话: 除上月球外主要问题均已谈及’ 中国新闻网 (First round of the Sino-US 85

Economic Dialogue: In addition to the main discussion of the Moon),” China News Online, July 29, 2009,. 
Online at: http://www.chinanews.com.cn/gn/news/2009/07-29/1794984.shtml, (accessed October 15, 2020).
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“comprehensive power,” multidimensional strength in all aspects such as values, governance, 

technology, science, culture, the economy, the military, and so on, is essential for both 

protecting China’s core interests and enabling China to be a global power.  In order to 86

pursue comprehensive power, China needs to be more engaged in global governance. The 

Chinese position with relation to global governance has been transformed from the 

opposition passiveness in the 1950’s-70s and 1990’-2000’ to being more active since 2008, 

with a moderate revisionist account that aim to integrate more with existing international 

order while maintaining a skeptical position on certain international norms that could 

challenged its ruling legitimacy.  The goal for China to be more engaged with the 87

international system is to enable it to shape and restructure the rules in international society 

and to have advantageous positions in certain areas that could better protect its interests and 

reduce the chance of being isolated by the Western powers on its way to realize the status of 

world leader. With the pursuance of comprehensive power in certain domains especially in its 

economic power, the global strategy of China has transformed, Aaron Friedberg’s words, 

“from trying simply to bind others to it in order to deter them from applying pressure, to 

actively contemplating and beginning to experiment with the use of its own economic 

instruments for purpose of shaping the preference and politics of some of its trading 

partners.”  Under globalization and with the economic capacities accumulated in the past 88

three decades, Beijing has been more frequently exercised its market and investment power 

as a leverage to pursue its diplomatic goals. For the industrialized countries, Norway  and 89

 Shambaugh, David China Goes Global: The Partial Power. Oxford University Press, 2013, pp. 5-6.86

 Ibid., pp. 125-128.87

 Friedberg, Aaron L. "Globalisation and Chinese grand strategy." Survival vol. 60, no. 1, 2018, p. 26. 88

See Mark Lewis. ‘'Norway's Salmon Rot as China Takes Revenge for Dissident's Nobel Prize,” The 89

Independent, 6 Oct. 2011,  https://www.independent.co.uk/news/world/europe/norways-salmon-rot-as-china-
takes-revenge-for-dissidents-nobel-prize-2366167.html (accessed October 17, 2020).
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South Korea  are sanctioned as revenge for awarding the Nobel Peace Prize to Liu Xiaobo, 90

the Chinese dissident regarded by Beijing as a threat, and for installing the THAAD missile 

defense system, respectively. For developing countries, Beijing exercises its influence 

transnationally by exporting its development mode.  The Belt and Road Initiative provides 91

the opportunity for China to cultivate its relations with developing countries to set up a more 

“Sinocentric set of policy preferences” within them by investing in infrastructure projects that 

Western institutions are reluctant to commit to.  The Belt and Road Initiatives have not just 92

expanded the sphere of influence of China in developing countries but also increased its 

legitimacy as a global power to lead the world by providing solutions, even if it might still be 

too early to judge the usefulness and sustainability of these infrastructure projects in the 

developing countries that have long been ignored by the Western-led international order. The 

image that China is a leading power in international society is a part of the pursuit of 

comprehensive power, since China is able to project its influence as a global power by 

providing international public goods and possesses sufficient capital to support initiating new 

rules and revising the existing orders.    

 Achieving the status of a great power by reforming the existing international order 

could better protect China’s core interests, either by preventing other countries from forming 

coalitions against it on the issues included in the domain of the core interests, or expanding 

the sphere of China’s influence to gain a greater say in international society. Since the 

assertive image of China’s foreign policy could be hastily attached rather than rigorously 

 See Ankit Panda, “China and South Korea: Examining the Resolution of the THAAD Impasse,” The 90

Diplomat, November 13 2017. Online at: https://thediplomat.com/2017/11/china-and-south-korea-examining-
the-resolution-of-the-thaad-impasse/ (accessed October 17, 2020).

 Supra note 88, Friedberg,  pp.30-33. 91

 Goldstein, Avery. "A Rising China’s Growing Presence: The Challenges of Global Engagement." China’s 92

Global Engagement: Cooperation, Competition, and Influence in the 21st Century, 2017, pp.9-10.
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analyzed,  the policy orientation of Beijing could be depicted as trying to break the existing 93

international order and challenge, if not replace, the United States as the hegemon. However, 

from the rationale of programs such as the Belt and Road Initiative, the current of goal China 

is not to challenge the existing American-led international order but to accumulate strength 

for reshaping that order in the future and maintaining the survival of the Party. Current 

developments do not mean China will not challenge the American-led world order in the 

future, but China, as things stand, does not intend to subvert the existing international order. 

Overall, Chinese grand strategy might be best summed up in the thinking of ancient Chinese 

strategist/philosopher Sun Tzu in his Art of War: “Hence to fight and conquer in all your 

battles is not supreme excellence; supreme excellence consists in breaking the 

enemy's resistance without fighting.”  By incrementally changing the international order and 94

setting up rules that are favorable to China, Beijing may achieve the status of hegemony by 

demonstrating its leadership among states without having conflicts with the United States. By 

gradually acquiring greater influence in international society, China may break any resistance 

it could face and be capable of reshaping the existing order in the future.  

3. The US Hegemonic Position and its Grand Strategy on China  

  Under the Trump Administration, the direction of American grand strategy has shifted 

from maintaining the position of “Liberal Hegemony” that demonstrates leadership in the 

world order to pursuing “American First.” Accordingly, American’s China policy has shifted 

 Supra note 83, Johnston, pp.45-48.93

 Sun Tzu, The Art of War, Translated by Lionel Giles. Online at: http://classics.mit.edu/Tzu/artwar.html  94

(accessed October 15, 2020). The original Chinese text: 是故百戰百勝，非善之善也︔不戰⽽屈⼈之兵，善
之善者也。
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significantly from engagement to containment. China is regarded as a competitor or a 

national security threat, instead of as a potential partner as it had been the case for previous 

administrations.  However, this dramatic shift, as this thesis argues, is unsustainable with the 95

unilateralism contained within the American First policy but needs to resort to multilateralism 

with American leadership to counter Chinese ambitions and its impact on the liberal 

international order.  

 The shift has overturned the key assumption that engaging with China fits with 

American interests and could be beneficial for the liberal international order supported by the 

United States. The shift also overturned the assumption that through engagement between the 

two countries, China could be transformed into a democracy by the United States. These 

assumptions might have been right in the early days when Washington shifted its recognition 

of the rightful Chinese government from Taipei to Beijing, because at that time, USSR, not 

China, was the biggest threat for the United States, and China was too impoverished to 

challenge the world order led by Americans. Five decades after 1979, the once mighty USSR 

has been dissolved and China has become the second largest economy and the regional and 

even global power that is influential enough to challenge not just American hegemonic status 

but also the liberal international order that is backed by the United States. Therefore, a critical 

question for US national security and grand strategy is that that of how to manage its 

relations with China, especially when China has become much more powerful in military, 

economic, and political terms. To answer this question, this rest of this section take three 

steps. Firstly, reviewing American strengths as the liberal hegemon. Secondly evaluating the 

impact of the Chinese challenge. Finally, arguing that US foreign policy should take a 

  See The White House, “Remarks by Vice President Pence on the Administration’s Policy Toward China,” 95

supra note 72.
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multilateral approach and behave as a responsible great power in order to empower like-

minded counties to strengthen the alliance system and the American leadership position in it 

to effectively counter Chinese ambitions and support the containment strategy.  

 After the fall of Soviet Union, the United States demonstrated its hegemonic 

leadership to spread the “free world” values that promote economic openness, collective 

security cooperation, the rule of law, and international institutions to maintain the liberal 

world order by acting like the world police with like-minded partners and alliance systems.  96

The post-1945 international liberal order led by the United States brings together interests of 

different states, and under such an order, the United States enjoys great power that manages, 

if not dictates, the order that fits with its national interests, while also providing the public 

goods such as collective security and economic cooperation that maintain the global order.  

 By managing the international system and building international institutions to 

establish the liberal order, the United States remained the largest economy with the biggest 

import market open to the world and the most powerful military power with the most 

advanced power projection capacities. In the economic terms, the United States is the biggest 

free market and the only dollar printer in the world, which made it the most crucial player in 

the global economy and in international finance. According to data from the World Bank, the 

US market has been the world’s largest import market since at least since 1990, and remains 

so even today, when China has become the second largest market, 80% of US market size, 

since 2010.  The international prevalence of the dollar, which dominates the global 97

economy, is not viable without the existence of American hegemony in international politics. 

 See Ikenberry, G. John. "The End of Liberal International Order?." International Affairs vol. 94, no. 1, 2018, 96

pp. 7-23.

 See The World Bank Group, World Development Indicators-Imports of Good and Services (US$). Online at: 97

https://databank.worldbank.org/reports.aspx?source=2&series=NE.IMP.GNFS.CD&country=#  (accessed 
November 15, 2020).
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The dollar hegemony makes US financial sanctions on an entity or individual effective, as no 

international financial institutions can afford the consequence of being banned from 

accessing US dollars. The robust economic power of the United States plus its key position in 

institutions like the IMF and the World Bank make American influence global and reinforce 

its partnerships with countries in regional contexts. In term of military power, the United 

States is the only country in the world able to project its military power globally. The US 

military has the largest number of overseas bases, located in more than 80 countries.  At the 98

same time, the US navy has the largest number of aircraft carriers, 12,  while China only has 99

two.  More significantly, the United States has a larger number of allies than any other of its 100

potential military adversaries, such as Russia or China.  

 Through the ally system and economic cooperation, the allies and partners of United 

States adopt a bandwagon strategy that aligns their own national/security interests closely to 

America’s.  Both the economic strength and military advantages made the United States 101

achieved and consolidated its hegemonic status. Moreover, the national capacities lay the 

material foundation for American leadership in international relations and regional politics. 

For example, the American role played in NATO that has deterred the USSR/Russia by 

providing European countries security assurances shaped the boundaries of the Western 

world led by the United States. In the Middle East, although Israel and most Arab countries 

 Overseas Base Realignment and Closure Coalition, “U.S. MILITARY BASES OVERSEAS: THE FACTS”. 98

Online at: https://www.overseasbases.net/fact-sheet.html (accessed November 15, 2020).

 See US Navy, 'Fact Files: Aircraft Carriers - CVN’. Online at https://www.navy.mil/Resources/Fact-Files/99

Display-FactFiles/Article/2169795/aircraft-carriers-cvn/ (accessed November 15, 2020).

 Liu Xuanzun, ‘China's two aircraft carriers in apparent simultaneous exercises for 1st time: reports’ Global 100

Times  September 6 2020. Online at: https://www.globaltimes.cn/content/1200053.shtml (accessed November 
15, 2020).

 See Roy, Denny. “Southeast Asia and China: Balancing or Bandwagoning?” Contemporary Southeast Asia, 101

vol. 27, no. 2, 2005, pp. 305-322. 
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do not have warm relations and do not even have diplomatic relations, American policies in 

the region to counter their common enemy, say Iran, shows the power of the United States in 

the region. In the Asian Pacific region, although avoiding picking sides between China and 

the United States, East and South East Asian countries are concerned with the rise of China 

and its increasing assertiveness. When facing a China that is employing economic muscle to 

achieve its national interests using coercive approaches, these Asian countries are concerned 

about whether the American presence and support are committed enough in the region to 

counter the influence of China. The presence of the United States that deters China and 

provides security to other Asian countries also leads to the hegemonic position of the United 

States to influence the regional order.  The influential American roles in the regional orders 102

around the world allow the United States to benefit from its hegemonic position in the 

international system with the power to take effective action to guard American interests either 

by unilateral actions or by rule setting in multilateral contexts. In these three regions, raw 

power is not the only reason for American hegemony, but rather the common interests and 

supplementing the needs of other countries help make the United States the leader in the 

world.        

       The impact of the rise of China can also be categorized in economic, military and 

political terms. Under the Belt and Road Initiative and the Asian Investment Bank (AIIB), 

Chinese investments flow into developing countries to support infrastructure that become 

new power generator for economic growth. Through these investments and economic 

benefits, China not only provides investment, loans, and aid to boost economic growth that 

See Ikenberry, G. John. "From Hegemony to the Balance of Power: The Rise of China and American Grand 102

Strategy in East Asia." International Journal of Korean Unification Studies vol. 23, no. 2, 2014, pp. 41-63.
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were difficult to acquire from American-led institutions , but it also brings an alternative 103

choice for partnerships other than the United States. Also, while as the second largest 

economy, it has not yet become a mature world market for opening up to competition and still 

relies on exports for economic growth, China is increasingly applying its domestic market as 

leverage to influence other countries’ policies toward China. Militarily, with more confidence 

on the modernized People’s Liberation Army, China has become more assertive in territorial 

disputes and aims to break out the First Island Chain and increase its presence in the South 

China Sea to create more of a safety zone that keeps possible military conflicts away from the 

Chinese mainland.   104

 The economic and military challenges from China has incurred profound political 

impacts to the existing international order in two ways. Firstly, they enhance the legitimacy 

of an illiberal and authoritarian regime by showing its ability to threaten the existing 

hegemon militarily and provide international public goods that the American-led institutions 

were reluctant to provide to developing countries. Secondly, with national capacities acquired 

and advanced, China is enabled to become the rule-setter in the international order, which 

could lead to a clash with American interests. When China replaces the United States as the 

public good provider in international society, Chinese authority among states will increase 

accordingly. Even though generating risks for military clashes with the United States, the 

Chinese policy and goal of becoming more engaged in international affairs might not directly 

challenge the hegemonic position of the United States, but it nevertheless diminishes 

American’s influence and dominance in the world. 

 Wan, Ming. The Asian Infrastructure Investment Bank: the construction of power and the struggle for the 103

East Asian International Order. Springer, 2016. pp.84-87.

  See Yoshihara, Toshi. "China's Vision of its Seascape: The First Island Chain and Chinese Seapower." Asian 104

politics & policy vol. 4, no. 3, 2012, pp. 293-314.
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 To tackle the challenges posed by China, the United States should reconsider the 

meaning of hegemony in a multilateral world and reevaluate its assumptions about China 

more realistically. For American policy on China and its influence, neither a containment nor 

an engagement strategy is desirable because China has evolved to a size that is too big to be 

ignored by the rest of the world, and the realization of its national interests could be 

detrimental to the existing international order. With a more assertive Chinese foreign policy, 

maintaining the assumption that China will become more like the United States through 

engagement with the world is an outdated and even strategically naive way of understanding 

Chinese national interests. Engaging China without a stronger multilateral system that could 

compel China to honor its obligations and respect international law can only provoke more 

assertiveness from China as it would be able to continually enhance its national power under 

the existing order. On the other hand, containing China could be costly to the United States 

and unrealistic under the globalized world order because of its negative impacts on tackling 

global issues such as climate change, non-proliferation and trade that require multilateral 

collaboration.  

 When defining the role of hegemony, showing leadership to deliver public goods in 

the international system is one of the ways that makes a great power a hegemon as its actions 

and policy bring benefits to other smaller states to form a community.   This community 105

supports the hegemonic status of the great power. Therefore, the United States should take a 

multilateral approach to lead the community using its national capacities to provide benefits 

to the countries that support American leadership and the values and rules it promotes. 

Rebalancing in Asia with a substantial commitment to support its allies like Japan, South 

 Goh, Evelyn. The Struggle for Order: Hegemony, Hierarchy, and Transition in Post-Cold War East Asia. 105

Oxford University Press, 2013, pp. 118-122.
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Korea, and the ASEAN countries, the United States could build a more robust ally system 

that consolidates American hegemony and could reduce the cost of building closer 

partnerships with the United States to these states when facing pressure from China. 

Moreover, the United States should also pursue coexistence with China and integrate it more 

into the international system led by the United States with effective mechanisms to counter 

aggression and sanction any breach of international law. An international system supporting 

the guardianship of the United States that could tame China would best serve the interests of 

the United States.   

4. China-US Competition in the South China Sea   

 With worsening China-US relations, the South China Sea is one of the hot spots 

where the two nations could clash militarily. The presence of the United States in the region 

enhancing security ties with other claimants could be viewed by China as forming a coalition 

threatening its position in a way that would justify its use of force.  However, from the 106

perspective of other claimant states, such as Vietnam and the Philippines, the intervention of 

the United States is the only viable options that could deter China’s assertiveness and bring 

security to their claims and position in the South China Sea.  

 To a certain degree, the national interests of the United States overlap with the other 

claimant states and they share the same attitude on Chinese assertiveness in the region. 

Regardless of the change of administration in Washington, American interests in the South 

China Sea can be defined in three categories, including the freedom of navigation in the 

major sea lanes, the defense ties and system built across Asia, and the international order 

 Fravel, M. Taylor. “China's Strategy in the South China Sea.” Contemporary Southeast Asia, vol. 33, no. 3, 106

2011, pp. 314-315.
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supported by American leadership.  These interests are crucial for sustaining American 107

hegemony and leadership in Asia while also being important for the authority of the 

international rules-based system especially after the release of the 2016 Arbitration decision. 

Without an effective mechanism to implement the interpretations on UNCLOS on China, the 

binding forces of international law would be eroded and lose credibility as it treats 

sovereignties equally.     

 But on the other hand, there are obstacles for China to achieve the status of the 

dominant power in the region. The Chinese exclusion of American presence in the region 

would result in the sea-lanes in the South China Sea, the most important waterways in the 

world economy, falling under the control of China and the possible collapse of America 

security alliance systems composed of the defense partnerships with Asian countries. After 

the surge of the Chinese economy, many ASEAN countries that are traditionally American 

allies formed strong economic ties with China while heavily depending on the United States 

for their security. The withdrawal of the American presence in the region would lead to the 

shift in the regional order that would undermine the current balance of power and lead these 

American allies either to bend to China or to go against China. Such a change in the balance 

of power would result in the breaking up of the world order that the international rule-based 

system is based upon, as China tries to transform the existing rule-based system, if not to 

establish a new one, into a more state-centric and power-oriented mechanism to formulate 

legitimacy for its assertiveness.  

 For claimant states other than China, the presence of the United States is a kind of 

guarantee of the possibility of confronting China. Although with intensified Sino-US 

 Ott, Marvin. “The South China Sea in Strategic Terms.” Wilson Center, May 14 2019, 107

www.wilsoncenter.org/blog-post/the-south-china-sea-strategic-terms (accessed July 2, 2020).
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competition, there is a pattern of more American military missions to challenge the excessive 

Chinese claims, it is noteworthy that the United States takes a neutral position on the 

territorial claims and against any excessive claims under the UNCLOS that hinders freedom 

of navigation, which is the vital maritime interest for the United States on a global scale.  108

The position of the United States, to a certain degree, is troubling for its allies. The Asian 

countries that replying on the security cooperation with the United States are concerned about 

how committed Washington is to the regional order and how willing it is to confront China 

and support its allies if necessary. Although both the Philippines and Vietnam are taking a 

hedging approach between China and the United States, the only security threat they are 

facing is clearly from China. The United States’ presence and challenge to China in the South 

China Sea creates a buffer zone for claimant states like the Philippines and Vietnam to 

prevent them having to confront China directly. With the intention of balancing the Chinese 

Belt and Road Initiative, the Indo-Pacific Strategy proposed by the United States defends a 

free and open Indo-Pacific through the rules-based order, with willing and able partners.  109

The Strategy contains certain features and premises aimed at countering Chinese expansion, 

but it is still too vague for those “willing and able partners” to craft a policy response. Also, 

under the Trump Administration, American foreign policy took a less multilateral approach. 

For those countries set to be American’s partners, it is still unclear how Washington is going 

to defend freedom and openness in the region, and most importantly, at whose cost and under 

what circumstances. For example, other than publicly denouncing the Chinese Nine-Dash 

Line as unlawful and holding military exercises, what else would the United States do to 

 Supra note 60, Kraska, pp. 426-427.108

 Wong, Alex N. “Briefing on The Indo-Pacific Strategy - United States Department of State.” U.S. 109

Department of State, U.S. Department of State, April 2 2020. Online at www.state.gov/briefing-on-the-indo-
pacific-strategy/ (accessed July 5, 2020).

63

‧
國

立
政 治

大

學
‧

N
a

t io
na l  Chengch i  U

niv

ers
i t

y

DOI:10.6814/NCCU202100179 

http://www.state.gov/briefing-on-the-indo-pacific-strategy/
http://www.state.gov/briefing-on-the-indo-pacific-strategy/


‧
國

立
政 治

大

學
‧

N
a

t io
na l  Chengch i Univ

ers
i t

y

DOI:10.6814/NCCU202100179

enforce and implement the Award of the Arbitration against China for maintaining the rule-

based order in the Indo-Pacific region? Except for the element of imagination, it is still 

unclear whether the decision-makers in Washington has acquired the policy creeds shaping 

the direction of American grand strategy and gained the mindset needed to successfully 

confront China in the region. This seems unlikely if Washington still needs the cooperation of 

China on other global issues, but by forming the community backed by American leadership, 

the United States could have more effective measures to counter China and better maintain its 

hegemonic position, which fits with American national interests.   
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Chapter 4: Background and History of the 2016 Arbitration 

 The tensions in the South China Sea have escalated in the past decade due to clashes 

on territorial issues among the claimant states and the call for freedom of navigation by the 

external players, like the United States, to push back the Chinese hegemonic Nine-Dash 

claim.  As China became more ambitious and assertive to have its say and to take a greater 110

role in global affairs, there have been questions, both politically and academically, about 

whether China would engage or subvert the established international rule-based system.  In 111

the case of the South China Sea, China declared the Arbitration as “null with no binding 

forces” and did not recognize and accept its legitimacy.   112

 Because the major South China Sea incident involved China and a well-received 

international legal interpretation, further developments on South China Sea issues have 

become indicators not only to evaluate whether Chinese participation within the international 

rule-based system is positive or negative, but also to understand how international law (IL) 

could interact with international relations (IR). Outlawing the Chinese Nine-Dash Line claim 

and reinterpreting the regime of islands are the two significant changes brought by the 

Arbitration. Although subjugated to interpret the provisions of UNCLOS on maritime rights 

 US Department of Defense. “United States Strategic Approach to the People’s Republic of China,” US 110

Department of Defense, May 20, 2020, pp. 13–14. Online at: www.whitehouse.gov/wp-content/uploads/
2020/05/U.S.-Strategic-Approach-to-The-Peoples-Republic-of-China-Report-5.20.20.pdf (accessed April 1, 
2020. 

 See Foreign Affairs Committee, House of Commons, April 2019, China and the Rules-Based International 111

System Sixteenth Report of Session 2017–19. Online at: https://Publications.parliament.uk/Pa/cm201719/
Cmselect/Cmfaff/612/612.Pdf?
Fbclid=IwAR0SJBQFCGEw3ljSz20z9Xarxbkko5ZbFdZRo2aroayjhynrCGwWJnzX7Ng (accessed April 1, 
2020).

 See, for example, Ministry of Foreign Affairs, People’s Republic of China. “Statement of the Government of 112

the People’s Republic of China on China’s Territorial Sovereignty and Maritime Rights and Interests in the 
South China Sea,” The South China Sea Issues, Ministry of Foreign Affairs, the People’s Republic of China, 
July 12, 2016. Online at: www.fmprc.gov.cn/nanhai/eng/snhwtlcwj_1/t1379493.htm (accessed April 1, 2020). 
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rather than to attribute the sovereignties on the islands and rocks, the Arbitration affects the 

direction of the foreign policy of the relevant stakeholders and creates the possibility for IL to 

shape the pattern of geopolitics. With regard to the background and history, this chapter 

briefly reviews the evolution of the dispute in the South China Sea, the developments after 

the Arbitration, and the territorial and marine claims made by claimant states.  

1. Overview of the South China Sea Dispute 

  This section briefly introduces the disputes in the South China Sea, the behaviors of 

states in the region, and the standoff/confrontation incidents between stakeholders. Prior to 

the Arbitration, the South China Sea had been a disputed area in the sense of modern IL since 

the 1930s, with conflicting claims/arguments among Britain, China, France, and Japan.  113

The territorial disputes in the South China Sea mainly occurred in the Paracel Islands, among 

China, Taiwan, and Vietnam, and in the Spratly Islands, among China, the Philippines, 

Vietnam, and Taiwan. Malaysia and Brunei also have clams in the Spratly Islands. It is worth 

noting that among the Paracel and Spratly Islands, many of the features are below water, 

which cannot constitute territory under IL. Not only can the submerged features not be 

regarded as territory, but artificial installations, including reclaimed land, cannot be regarded 

as territory under IL. Regarding the maritime features, China controls all the Paracel Islands. 

Among the marine features of the Spratly Islands, China controls seven, Vietnam controls 

twenty-seven, the Philippines controls nine, Malaysia controls five, and Taiwan controls 

one.  Other than the disputes about the territorial claims of the maritime features, disputed 114

 See Tønnesson, Stein. “The South China Sea in the Age of European Decline.” Modern Asian Studies, vol. 113

40, no. 1, 2006, pp. 1–57.

 See Island Features of the South China Sea, Asia Maritime Transparency Initiative. Online at: https://114

amti.csis.org/scs-features-map (accessed April 1, 2020).  
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topics also include maritime rights, such as the boundary and scope of the Exclusive 

Economic Zone (EEZ). The Chinese Nine-Dash Line/U-shape Line Claim encompasses 

almost the whole marine area of the South China Sea and overlaps significantly with the EEZ 

of all other four claimant states. The Chinese claim of the Nine-Dash/U-shape line was first 

published in 1947, when China was victorious in taking over the islands and rocks from the 

Japanese after WWII. In 1947 and even today, it is unclear what the legal status and the 

meaning of the Nine-Dash Line means. Both Taiwan and China have made such a claim 

while failing to provide a reasonable clarification to explain the legal status of the Line under 

the contemporary structures of UNCLOS. 

 After the military conflict between China and Vietnam in the 1970s in the Paracel 

Islands, the South China Sea has been relatively peaceful. Vessel confrontations and land 

reclamation are the two typical state behaviors that have caused disputes and caught 

attention. In recent years, all the parties have increased their measures to extend marine area 

jurisdictions and to claim sovereignty on these areas’ features. Both China and Vietnam have 

made land reclamations, although the scale and size of Chinese reclamation are significantly 

larger than Vietnam’s. According to a US government report, China has created 3,200 acres 

of land in the Spratly Islands since 2013.  China has also built not only military but civilian 115

infrastructures and has tried to justify its presence in the South China Sea as not military 

expansion but self-defense on its own territory.  Vietnam also conducted land reclamations 116

 See Office of the Secretary of Defense. “Annual Report to Congress: Military and Security Developments 115

Involving the People’s Republic of China.” Department of Defense, May 15, 2015, p. 12. Online at: 
dod.defense.gov/Portals/1/Documents/pubs/2017_China_Military_Power_Report.PDF (accessed April 1, 2020).

 See “China to Expand Land Reclamation Activities in South China Sea, Say Experts.” The Straits Times, 116

February 6, 2018. Online at: www.straitstimes.com/asia/east-asia/china-to-expand-land-reclamation-activities-
in-south-china-sea-say-experts (accessed April 1, 2020).
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in the Spratly Islands, while only around 120 acres of land was created.  Compared to 117

China, Vietnam created less land but built many outposts on the features with military 

facilities, like runways and hospitals, although quietly with less attention from the 

international society.  While there is no clear evidence indicating that land reclamations 118

have been made on the features it possesses, the Philippines fortifies them by upgrading the 

runways for military aircraft.  119

 Other than fortifications and land reclamations on possessed features, standoffs and 

patrolling are the other ways to demonstrate/defend sovereign rights in disputed waters, 

which also have caused confrontations of vessels between claimant states. Standoffs have 

occurred mostly between China and other states like Vietnam, the Philippines, and the United 

States. Notably, there is no information about standoffs that have involved countries other 

than China. This could indicate that China, with its excessive claim of the Nine-Dash Line, is 

a claimant state with behaviors that destabilize the security environment in the South China 

Sea. China has had standoffs with the Philippines on the Scarborough Shoal, with Vietnam in 

the Vanguard Bank, and with the United States in various locations. For Vietnam and the 

Philippines, confrontations with China have involved defense of their marine/territorial rights 

in their EEZ over issues like fishing or oil exploitation, while standoffs between China and 

 Asia Maritime Transparency Initiative. “Vietnam’s Island Building: Double-Standard or Drop in the 117

Bucket?” Asia Maritime Transparency Initiative, 2016. Online at: amti.csis.org/vietnams-island-building 
(accessed April 1, 2020).

 Jennings, Ralph. “How Vietnam Quietly Built Up 10 Islands in Asia's Most Disputed Sea.” Voice of America, 118

April 19, 2019. Online at: www.voanews.com/east-asia-pacific/how-vietnam-quietly-built-10-islands-asias-
most-disputed-sea (accessed April 1, 2020).

 Ng, Teddy. “Philippines ‘Rebuilding Runway on South China Sea Island’.” South China Morning Post, May 119

26, 2018. Online at: www.scmp.com/news/china/diplomacy-defence/article/2147935/philippines-rebuilding-
runway-south-china-sea-island (accessed April 1, 2020).
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the US have mostly regarded the freedom of navigation, through which the US challenges 

Chinese territorial claims and advances American influence in the region.  120

2. The Arbitration and Its Aftermath  

 With the submission of the Philippines, the Arbitration has addressed the legality of 

the Nine-Dash Line claim, the status of the features in the South China Sea, and Chinese 

activities, such as land reclamation and confrontation with Filipino vessels near the 

Scarborough Shoal. China refused to participate and accept the Arbitration, and claimed that 

the Arbitration Tribunal had no jurisdiction over the arbitration unilaterally initiated by the 

Philippines. The Philippines seeks the Tribunal of Arbitration to declare that the Chinese 

claims of the Nine-Dash Line are inconsistent with UNCLOS and shall be invalid.  First, 121

the Tribunal stated that the Nine-Dash Line claim and the claimed historic rights to exploit 

the natural resources in the Filipino EEZ by the Chinese are nullified under UNCLOS, which 

does not allow the contracting state to assert exclusive maritime rights other than prescribed 

in the Convention.  Under UNCLOS, the Nine-Dash Line cannot be regarded as the 122

boundary line for China’s exclusive maritime rights such as the EEZ nor as the Chinese 

territorial sea. Second, on the legal status of features above high tide, the Tribunal stated that 

under Article 121, Regime of Islands, of UNCLOS, the features in the Spratly Islands are not 

the “fully entitled island,” which is entitled to an EEZ claim of 200 nautical miles.  Rather, 123

all these features are the “rocks” defined in Article 121 of UNCLOS, which can only be 

 See Office of the Secretary of Defense, supra note 56. 120

 See Permanent Court of Arbitration, Arbitration between the Republic of the Philippines and the People’s 121

Republic of China (hereinafter Award), PCA Case No. 2013-19, July 12, 2016, para. 28. 

 Award, para. 245–247, 263–264, and 692.122

 Award, para. 646.123
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entitled to a claim of territorial sea of 12 nautical miles, since they fail to “sustain human 

habitation or economic life of their own.”  Finally, another key area of the Tribunal’s 124

review is the legality of Chinese activities. The Tribunal stated that China is infringing on the 

Philippines’ sovereign and marine rights in the Filipino EEZ by building artificial islands,  125

prohibiting access for Filipino vessels to fish,  and interfering with Filipino petroleum 126

exploration.  The Tribunal has viewed that the land reclamations and construction 127

conducted by China, which have caused severe damage to the coral reef environment, 

violated China’s obligations under Article 192 and Article 194 of UNCLOS to protect the 

marine environment.  Also, Chinese law enforcement vessels’ obstruction of Philippine 128

vessels from approaching or gaining entrance to the Scarborough Shoal is regarded by the 

Tribunal as creating serious risks of collision and danger to Philippine ships and violating the 

Chinese obligation under Article 94 of UNCLOS concerning maritime safety.  129

 By nullifying the Nine-Dash Line, the Arbitration brought some positive progress for 

the negotiation of the Code of Conduct (CoC). However, whether the Code has enough 

binding power to regulate the states involved is questionable. In 2002, ASEAN and China 

issued the Declaration on the Conduct of Parties in the South China Sea (DoC), which called 

for the relevant parties to settle their disputes peacefully and to take measures to build trust 

and confidence, such as cooperation on navigation safety, the exchange of information, and 

marine protection. Although the DoC is regarded as soft law, which has more political 

 Award, para. 549–550. 124

 Award, para. 1177–1179.125

 Award, para. 696–698.126

 Award, para. 716.127

 Award, para. 964–966.128

 Award, para. 1109.129
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implications than a legally binding mechanism, the DoC and its affiliated ASEAN-China 

Joint Working Group serve as the only existing platform for the claimant states to cooperate 

on security issues. In 2013, ASEAN and China began to discuss the CoC having more 

binding force, although the negotiation was not “a rush” for China at that time.  The 130

consultation on the CoC has made more progress after the Arbitration, with a stark difference 

among ASEAN nations and China on the way of settling disputes, the content of the duty to 

cooperate, the role of third countries, and the legal status of the Code.  131

 In 2016 it was estimated that one third of global shipping transits through the South 

China Sea.  Since the South China Sea is the vital channel for sea transportation between 132

Northeast and Southeast Asia and the global economy, the external stakeholders, particularly 

the United States, have vital interests in the South China Sea. These evolving interests have 

become more in conflict with Chinese national goals in the region when China is demanding 

greater influence and pursuing its great power status in order to challenge the existing 

American hegemony. Denny Roy observed that American interests under the Obama 

Administration included “stability, freedom of navigation, upholding international law, and 

maintaining the US-sponsored regional security order.”  From a strategy of “Rebalancing 133

Asia” in the Obama Administration to the “Indo-Pacific Strategy” under the Trump 

Administration, the transition has showed a clear political signal from the US to compete 

 Storey, Ian, and Zhengyi Lin. “Introduction.” The South China Sea Dispute: Navigating Diplomatic and 130

Strategic Tensions, edited by Ian Storey and Zhengyi Lin, ISEAS Yusof Ishak Institute, 2016, pp. 13–14.

 Thayer, Carl. “A Closer Look at the ASEAN-China Single Draft South China Sea Code of Conduct.” The 131

Diplomat, August 6, 2018. Online at: thediplomat.com/2018/08/a-closer-look-at-the-asean-china-single-draft-
south-china-sea-code-of-conduct (accessed April 1, 2020).

 See “How Much Trade Transits the South China Sea?” ChinaPower Project, CSIS, October 10, 2019. Online 132

at: chinapower.csis.org/much-trade-transits-south-china-sea (accessed April 1, 2020).

 Roy, Denny. “The United States and the South China Sea: Front Line of the Hegemonic Tension?” The South 133

China Sea Dispute: Navigating Diplomatic and Strategic Tensions, edited by Ian Storey and Zhengyi Lin, 
ISEAS Yusof Ishak Institute, 2016, pp. 230–232.
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with China in the region, backed up by the American-led regional security system. Under the 

Trump Administration and the second term of Chinese President Xi Jinping, the worsening 

Sino-US relations and the political implications caused by the shift from engagement to 

containment in American policy toward China have played vital roles in understanding the 

background of the South China Sea issues in the post-Arbitration era.  

3. Territorial Disputes and Marine Claims in the South China Sea 

 Brunei, China, Malaysia, the Philippines, Taiwan, and Vietnam are the six claimant 

states that have competing territorial claims, either partially or completely against each other, 

in the South China Sea. The sovereignty disputes over the territories/features in the South 

China Sea include the Paracel Islands between China and Vietnam, the Scarborough Shoal 

between China and the Philippines, and the Spratly Islands, which are claimed in whole or 

partially by Brunei, China, Malaysia, the Philippines, Taiwan, and Vietnam. These 

sovereignty disputes can only be resolved once submitted to international courts or tribunals 

if the relevant parties agree.  Although not involved in the judgment on territorial 134

sovereignty attribution, the Arbitration has had an impact on the sovereignty titles and the 

legality of occupation on certain features when determining whether the features are regarded 

as a territory in the sense of IL or whether such features fall under the EEZ of a claimant 

state.   135

 The disputes over the sovereignty of the islands/rocks in the South China Sea could 

be regarded as the unsolved problem from the 1951 San Francisco Treaty, under which Japan 

 Jayakumar, S., et al. South China Sea Arbitration: the Legal Dimension. Edward Elgar, 2018,  134

 pp. 2–3.

 Talmon, Stefan. “The South China Sea Arbitration: Is There a Case to Answer?” The South China Sea 135

Arbitration: a Chinese Perspective, edited by Stefan Talmon and Bing Bing. Jia, Hart, 2014, pp. 31–32.
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renounced all right, title, and claim to the Spratly Islands and the Paracel Islands.  The 136

treaty did not provide a clear attribution of the sovereign title of these islands. This ambiguity 

left a legal vacuum regarding sovereign territorial titles in the South China Sea. An evaluation 

of the legal status of Japanese occupation before WWII would challenge both China and 

Vietnam’s sovereignty claim based upon ancient historical titles.  

 Both China and Vietnam claim their sovereignty mostly based on the discovery and 

usage of these features in the South China Sea since ancient times, with historical records as 

evidence to support their claims.  However, these claims could lead to inquiries on when 137

and how the respective governments established their titles on the territories and started the 

occupation to assert sovereignty.  

 China claimed its sovereignty over the features in the South China Sea, including both 

the Spratly and the Paracel Islands, through the Nine-Dash Line, which covers most of the 

South China Sea and overlaps with the EEZ of all other claimant states.  The nature of the 138

Nine-Dash Line is ambiguous. A historical archive review study showed that the line was an 

“islands attribution” boundary, rather than the delimitation of the sea.  However, from the 139

legal and political perspective, the Nine-Dash Line is regarded not only as the boundary of 

territorial sovereignty and potentially as the delimitation of a maritime boundary, but also as 

the claim of “historical rights of fishing, navigation, and other marine activities on the islands 

 Article 2 (f), San Francisco Treaty, 1951.136

 Li, Mingjiang. “Reconciling Assertiveness and Cooperation? China’s Changing Approach to the South China 137

Sea Dispute.” Security Challenges, vol. 6, no. 2, 1 July 2010, pp. 53–54.; Đỗ Thanh Hải. Vietnam and the South 
China Sea: Politics, Security, and Legality. Routledge, 2017, pp. 28–43. 

 Ibid, Đỗ, pp. 172–77; Talmon, Stefan, and Bing Bing. Jia. “Introduction.” The South China Sea Arbitration: 138

A Chinese Perspective, edited by Stefan Talmon and Bing Bing. Jia, Hart, 2014; Jeong, Gab Yong. “A Study of 
the China’s ‘Nine-Dash’ Line: The Award of PCA .” Islands and Rocks in the South China Sea: Post-Hague 
Ruling, edited by James Borton, Place of Publication Not Identified, 2017, pp. 99–105.

 See Chung, Chris P. C. “Drawing the U-Shaped Line.” Modern China, vol. 42, no. 1, 2016, pp. 38–72.139
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and in the adjacent waters.”  Taiwan’s claims in the South China Sea are almost identical 140

with China, as both based their claim on the 1947 “Location Map of the South China Sea 

Island,”  published during the Chinese civil war by the Republican government, which 141

moved to Taiwan in 1949. Although Taiwan and China are two different political entities that 

do not rule each other, the almost identical claim with China in the South China Sea leaves 

Taiwan in an embarrassing position: either go against the Arbitration with China or join the 

greater majority of the international society that has upheld IL and welcomed the Arbitration. 

 Vietnam continued to claim its sovereignty over all the features of the Spratly and 

Paracel Islands, on both legal and historical bases, although even Vietnamese scholars have 

contested whether the features in the Spratly and Paracel Islands can be regarded as “islands” 

under Article 121 of UNCLOS to assert an EEZ and a continental shelf of their own.  A 142

1977 statement claimed its relevant maritime rights to the maximum extent.  However, 143

according to the latest Vietnamese Maritime Law in 2010, it is unclear whether Vietnam 

claims an EEZ in the Spratly and Paracel Islands, as the details of the marine zones in these 

islands were left unspecified.  144

 Gao, Zhiguo, and Bing Bing. Jia. “The Nine-Dash Line in The South China Sea: History, Status, and 140

Implications.” The American Journal of International Law, vol. 107, no. 1, 2013, pp. 98–124.; Li, supra note 78, 
pp. 53–54.

 “The Location Map of the South China Sea Island” in Chinese 南海島嶼位置圖. Online at:  https://141

www.archives.gov.tw/alohasImages/87/images/pic/b/imageS10.jpg (accessed April 30, 2020).

 Đỗ, supra note 78, pp. 52; 59–60.142

 Statement on the Territorial Sea, the Contiguous Zone, the Exclusive Economic Zone and the Continental 143

Shelf of 12 May 1977. Article 5: “The islands and archipelagos, forming an integral part of the Vietnamese 
territory and beyond the Vietnamese territorial sea mentioned in Paragraph 1, have their own territorial seas, 
contiguous zones, exclusive economic zones and continental shelves, determined in accordance with the 
provisions of Paragraphs 1, 2, 3, and 4 of this statement.”

 Nguyen Thi, Lan Anh. “The South China Sea Award: Legal Implications for Vietnam.” Contemporary 144

Southeast Asia, vol. 38, no. 3, 2016, pp. 369–370.
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 Unlike China and Vietnam, which based their claims on ancient histories for their 

sovereignty over the features in the South China Sea, the Philippines’ claim is relatively new. 

After WWII and in the 1950s, the Philippines first regarded the Spratly Islands as terra nullis, 

and until the 1970s it started to occupy some features within the islands.  The Philippines 145

claimed sovereignty over the Spratly Islands and named a group of features as the Kalayaan 

(Kalayaan Island Group, KIG) as a separate municipality of the Province of Palawan in 

1978.  The Philippines also claimed sovereignty over the Scarborough Shoal, which is not 146

included in the Spratly Islands. Both the Scarborough Shoal and the majority of the KIG fall 

within the EEZ of the Philippines. The Philippines disputes China’s claims of sovereignty 

over the rocks and islands located in the Spratly Islands, which fall under the EEZ of the 

Philippines, but it “does not dispute the 200-nm EEZ and continental shelf measured from 

and adjacent to its southern mainland coast and Hainan.”   147

 Kreuzer, Peter. Peace Research Institute Frankfurt, 2018, pp. 3–7, Dealing with China in the South China 145

Sea: Duterte Changing Course.

 See Presidential Decree No. 1596 of 1978. Online at: https://www.officialgazette.gov.ph/1978/06/11/146

presidential-decree-no-1596-s-1978 (accessed April 30, 2020).

 Batongbacal, Jay L. “Philippines’ Legal Policy Options and Future Prospects.” South China Sea Lawfare: 147

Post-Arbitration Policy Options and Future Prospects, edited by Fu-Kuo Liu, South China Sea Think Tank, 
2017, p. 81. 
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Territorial Claims in the South China Sea  

 Table 1. Territorial Claims in the South China Sea 

Claimants Contents of the Claim Disputed Claimant(s)

Brunei Claims no territory but only 
200 nautical miles of EEZ

China

China Claims under the Nine-Dash 
Line all of the Spratly Islands, 
all of the Paracel Islands, and 
the Scarborough Shoal

Brunei, over the EEZ claim with the 
Nine-Dash Line. Malaysia, over part 
of the Spratly Islands. The Philippines, 
over the Scarborough Shoal and the 
Spratly Islands. Vietnam makes almost 
the same claim over the Paracel and 
Spratly Islands.

Malaysia Partial claim over the Spratly 
Islands

China, the Philippines, Taiwan, and 
Vietnam. 

Philippines All of the Spratly Islands, and 
the Scarborough Shoal.

China, Taiwan, and Vietnam. 

Taiwan Claims under the Nine-Dash 
Line (similar to the U-Shape 
Line) over all of the Spratly 
Islands, all of the Paracel 
Islands, and the Scarborough 
Shoal

Brunei, China, Malaysia, the 
Philippines, and Vietnam 

Vietnam Paracel and Spratly Islands. China, Malaysia, the Philippines, and 
Taiwan
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Chapter 5: Selected Issues of the Arbitration 

 The previous chapter briefly summarized the conclusion of the Award of Arbitration, 

which led to discussion, criticism, and support. This chapter goes beyond the text of the 

Award into the discussion in response to the changes made by the Arbitration. The two 

changes, a verdict on the Nine-Dash Line and a new interpretation of the Regime of Islands 

in Article 121 of UNCLOS, have led to criticism on the rationales of adopting new criteria on 

examining the status of the islands under UNCLOS and on evaluating the Chinese claims of 

historic rights. Moreover, discussions on these issues have led to a further question on the 

effectiveness of the Arbitration. These questions, discussed below, include which states are 

bound by the decision and interpretations made by the Tribunal and whether the 

interpretations constitute a kind of soft law. The discussion on the finality also has led to 

further inquiry on how to understand national interests in terms of IL.  

1. The Nine-Dash Line  

 The content of the Nine-Dash Line is unclear because it has no definition, no 

geographical coordinates, and no defined legal status. Other than discussing what it is not, 

this section aims to sketch what the Nine-Dash Line might be. On May 7, 2009, China stated 

its position by claiming that it has indisputable sovereign rights and jurisdiction over the 

islands and relevant waters in the South China Sea, and it attached a map of the Nine-Dash 

Line in response to the submission made by Vietnam and Malaysia to the Commission on the 
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Limits of the Continental Shelf.  Other than the map, the note did not mention the Nine-148

Dash Line, nor did it interpret the substance of the rights China claimed.  

Figure 1. Map attached in the Note verbale from the Permanent Mission of the People’s Republic of China to 
the Secretary-General of the United Nations, CML/18/2009, May 7, 2009 

 Note verbale from the Permanent Mission of the People’s Republic of China to the United Nations to the 148

Secretary-General of the United Nations, CML/18/2009, May 7, 2009. Online at: https://
publications.parliament.uk/pa/cm201719/cmselect/cmfaff/612/612.pdf?
fbclid=IwAR2Vl6lA11JX4Je_uFwWbA_YvT1j84e82iXgk3JkHve-VL8hFdTC7S1WICs (accessed May 20, 
2020).

78

‧
國

立
政 治

大

學
‧

N
a

t io
na l  Chengch i  U

niv

ers
i t

y

DOI:10.6814/NCCU202100179 

https://publications.parliament.uk/pa/cm201719/cmselect/cmfaff/612/612.pdf?fbclid=IwAR2Vl6lA11JX4Je_uFwWbA_YvT1j84e82iXgk3JkHve-VL8hFdTC7S1WICs
https://publications.parliament.uk/pa/cm201719/cmselect/cmfaff/612/612.pdf?fbclid=IwAR2Vl6lA11JX4Je_uFwWbA_YvT1j84e82iXgk3JkHve-VL8hFdTC7S1WICs
https://publications.parliament.uk/pa/cm201719/cmselect/cmfaff/612/612.pdf?fbclid=IwAR2Vl6lA11JX4Je_uFwWbA_YvT1j84e82iXgk3JkHve-VL8hFdTC7S1WICs


‧
國

立
政 治

大

學
‧

N
a

t io
na l  Chengch i Univ

ers
i t

y

DOI:10.6814/NCCU202100179

Officially, China has never clarified the content of the Nine-Dash Line, but it has claimed the 

following: 

Based on the practice of the Chinese people and the Chinese government in the long 

course of history . . ., China has territorial sovereignty and maritime rights and 

interests in the South China Sea, including, inter alia: 

China has sovereignty over Nanhai Zhudao, consisting of Dongsha Qundao, Xisha 

Qundao, Zhongsha Qundao and Nansha Qundao; 

China has internal waters, territorial sea and contiguous zone, based on Nanhai 

Zhudao; China has exclusive economic zone and continental shelf, based on Nanhai 

Zhudao; China has historic rights in the South China Sea. 

The above positions are consistent with relevant international law and practice.  149

The statement above indicated how China understood its rights in the South China Sea by 

claiming its entitlements to a maximum extent including both territorial and maritime rights. 

Although China asserted “historic rights” in the South China Sea in excess under its claim of 

the Nine-Dash Line, there was no official interpretation of what kind of rights are included in 

the category of Chinese historic rights in the South China Sea, nor was there a clear statement 

of the geographic limits and scope of such rights. Taking a maximum approach similar to the 

Chinese government, Zhiguo Gao and Bing Bing Jia illustrated a clearer picture of the 

meaning of the Nine-Dash line as being “synonymous with a claim of sovereignty over the 

island groups that always belonged to China and with an additional Chinese claim of historic 

rights of fishing, navigation, and other marine activities (including the exploration and 

exploitation of resources, mineral or otherwise) on the islands and in the adjacent waters . . . a 

 Ministry of Foreign Affairs, People’s Republic of China, supra note 53.149
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residual function as potential maritime delimitation boundaries.”  Gao and Jia’s projection 150

of the content of the Nine-Dash Line implies two different legal bases for Chinese 

entitlements: marine rights defined under UNCLOS and historic rights beyond the framework 

of UNCLOS. According to Gao and Jia, Chinese historic rights are granted through various 

types of acquisition of territorial titles.  But again, the term “historic rights” per se is also 151

ambiguous. On Chinese historic rights, Keyuan Zou takes a similar position as Gao and Jia, 

regarding that the Chinese claim involves “sovereign rights and jurisdiction” and such rights 

are “exclusive for the purpose of development of natural resources in the sea areas and 

jurisdiction in respect of marine scientific research, installation of artificial islands, and 

protection of the marine environment.”  152

 In terms of historic rights, it is noteworthy that the Arbitration mentions the Eritrea v. 

Yemen arbitration, which recognized that historic rights of one state could exist in the EEZ of 

another state. But the Arbitration Tribunal regards the basis of applicable law as different 

between the two cases, since the 2016 South China Sea Arbitration is bound by Article 293 of 

UNCLOS while the arbitration of Eritrea v. Yemen was not.  The Tribunal has avoided 153

applying the interpretations of historic rights in the arbitration of Eritrea v. Yemen, which has 

been deemed as a source of IL. The Tribunal did not evaluate and compare different sources 

of law when interpreting the content of the historic rights. Further, as Tsai and Chan rightly 

pointed out, the exclusion of the reasoning of historic rights in the arbitration of Eritrea v. 

 Supra note 81, Gao and Jia, p. 108.150

 Ibid. pp. 118–119.  151

 See Zou, Keyuan. “Historic Rights in International Law and in China's Practice.” Ocean Development & 152

International Law, vol. 32, no. 2, 2001, pp. 149–168.

 Award, para. 289.153
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Yemen has led to the fragmentation of IL and to the approach that China employed to 

consolidate its claims on historic rights through state practice in the disputed waters.  As 154

Zou pointed out, China has enhanced its claims of historic rights by its state practices in 

different methods to establish the existence of its exclusive jurisdiction, including fishing 

operation, maritime policing, domestic legislation of EEZ, oil exploration, and submission of 

the Nine-Dash Line map to the UN.  155

 Ignored by the Arbitration, the non-UNCLOS-based historic rights, as asserted by 

Chinese scholars and indicated in the arbitration of Eritrea v. Yemen, might provide another 

legal basis for China to defend its Nine-Dash Line claim against the judgment of the Tribunal 

that nullified Chinese historic rights. From the Chinese perspective, the Arbitration’s 

reasoning is questionable, as the Philippines is entitled to non-exclusive historic fishing rights 

in the territorial sea of the Scarborough Shoal, for which sovereignty is disputed, while China 

is denied its historic rights in the foreign EEZ.  Such a comparison is plausible in 156

measuring the term of historic rights. However, at the same time, it is questionable whether 

the Nine-Dash Line, by the scope of application and the content of rights, is compatible with 

the historic rights illustrated in Eritrea v. Yemen. The gap of historic rights between Eritrea v. 

Yemen and the Arbitration deserves further research to tackle consequences left by the 

fragmentation of IL. On the other hand, a further question to ask is whether the historic rights 

involving the use of the sea on other bases minimizes the scope for application of UNCLOS. 

 Tsai, Chi-ting and Wei-hua Chen. China’s Response to the Legalization of the South China Sea Arbitration 154

(Zhōngguó duì nánhǎi zhòngcái àn fǎzhì huà zhī huíyīng 中國對南海仲裁案法制化之回應), Prospect 
Quarterly, vol. 18, no. 1, pp. 81–85. 

 Zou, Keyuan. “China’s U-Shaped Line in the South China Sea Revisited.” Ocean Development & 155

International Law, vol. 43, no. 1, 2012, pp. 20–24.

 Hong, Nong. “China’s Legal Policy Options and Future Prospects.” South China Sea Lawfare: Post-156

Arbitration Policy Options and Future Prospects, edited by Fu-Kuo Liu, South China Sea Think Tank, 2017, p. 
29.
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Why should IL validate other forms of marine rights infringing or contradicting UNCLOS, 

which was negotiated to regulate the usage of the sea? Given its universally applicability in 

regard to the marine rights that statutes could claim, UNCLOS, as the law made by the will of 

the majority of international society, should be prioritized. 

 In addition, through scrutinizing the historical achieves of various actors in the South 

China Sea, Li Guateng (黎蝸藤), concluded that other than the Chinese, with limited fishing 

activities and almost zero governing behaviors before the 20th century, there were other 

nations or people, such as the Vietnamese, Sulus, and Bruneian, who use and exploit the 

Spratly and Paracel Islands.  At least from Li’s scrutiny on historical evidence, Chinese 157

ambiguous claims to rights in the South China Sea, especially regarding marine rights, should 

not be deemed exclusive. In order to justify the historic rights inherited and possessed by the 

current Chinese governments, China should clarify during what period of history it has 

achieved what kind of rights and specify the linkage between these historical events and the 

content and scope of rights it claims, rather than base the claim on the “long course of 

history.” 

2. The Regime of Islands 

 Article 121 of UNCLOS states that: 

1. An island is a naturally formed area of land, surrounded by water, which is above 

water at high tide.  

 See Li, Guateng  (黎蝸藤). The Sea without Disputes: The Distorted History of He South China Sea (SCS) 157

before 1900 (Bei Niu Qu De Nan Hai Shi: Er Shi Shi Ji Qian De Nan Zhong Guo Hai 被扭曲的南海史：二十
世紀前的南中國海)). Wu Nan Publishing Co, 2018.
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2. Except as provided for in paragraph 3, the territorial sea, the contiguous zone, the 

exclusive economic zone and the continental shelf of an island are determined in 

accordance with the provisions of this Convention applicable to other land territory.  

3. Rocks which cannot sustain human habitation or economic life of their own shall 

have no exclusive economic zone or continental shelf. 

 Article 121(1) of UNCLOS defines under what conditions the features above water at 

high tide can be regarded as islands or rocks. Article 121(3) dictates that rocks that cannot 

sustain human habitation or economic life of their own shall have no exclusive economic 

zone or continental shelf. However, Article 121 is vague about determining rocks and islands, 

as it lacks a universal standard to determine on how a maritime feature can sustain human 

habitation or economic life, as a rock or an island. Before the Arbitration Award made in 

2016, there was no authoritative interpretation of distinguishing maritime features from rocks 

and islands.  In the case of the South China Sea, for the first time, the Arbitral Tribunal 158

interpreted Article 121(3) from its original meaning under the Vienna Convention on the Law 

of Treaties to provide guidance on how to apply the Article, which originally did not contain 

a clear threshold to determine the terms of Paragraph 3, such as human habitation.  Such a 159

case-by-case method also raised another question as to whether such an interpretation is 

universally binding. This question will be reviewed in Section 3 of this chapter.  

 Beckman, Robert. “International Law, UNCLOS and the South China Sea.” Beyond Territorial Disputes in 158

the South China Sea: Legal Frameworks for the Joint Development of Hydrocarbon Resources, edited by Robert 
Beckman, E. Elgar, 2013, pp. 56–57. 

 Franckx, Eric. “The Award of 12 July 2016 and Its Impact on the Clarification of Article 121 (3) LOSC.” 159

Islands and Rocks in the South China Sea: Post-Hague Ruling, by James Borton, Place of Publication Not 
Identified, 2017, pp. 13–14.
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 By scrutinizing the text of Article 121(3), the Tribunal concluded that none of the 

geographic features in the South China Sea constitutes an “island” under UNCLOS, since no 

human community has ever developed on these features.  The Tribunal stated that both 160

conditions—“human habitation” and “the economic life of their own”—have to be achieved 

for an above-high-tide feature to be regarded as a fully entitled island.  This interpretation 161

has not only restricted states in claiming an expansive EEZ with tiny uninhabited maritime 

features, but also set up an important precedent for interpreting IL to meet the objectives of 

peace and cooperation.   162

 On the other hand, the interpretation of Article 121(3) also provoked criticism, 

including judicial activism, selective emphasis on the Travaux Preparatoires of UNCLOS, 

and disregard of the ordinary meaning of the wording of Article 121(3). Article 121 was 

deliberately left vague by the drafters of the Convention, while the Tribunal actively 

interpreted the meaning in a way that “threw out the decades of jurisprudential caution by 

directly addressing the distinction between islands and rocks and added an arbitrary 

‘historical use’ test.”  In interpreting the ordinary meaning of Article 121, the Tribunal 163

omitted the word “which” in Paragraph 3, which led to disqualifying the rocks that could 

fulfill the conditions of “human habitation” and “the economic life of their own,” to be 

qualified for full marine claims, and the words “Except as provided for in paragraph 3” in 

Paragraph 2, which turned “the two disqualifying conditions under paragraph 3 from the 

 Award, para. 549.160

 Award, para. 543.161

 Llamzon, Alyosius. “The Juridical Island: From the Island of Palmas to the South China Sea.” Islands and 162

Rocks in the South China Sea: Post-Hague Ruling, edited by James Borton, Xlibris, 2017, p. 30.

 Hong, supra note 97. Also see Beckman, supra note 99 on ICJ refused to consider whether Serpents’ Island 163

falls under Article 121 (2) or (3) of UNCLOS in the Black Sea Case. 
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conditions for the exception into the limitations to the general rule.”  These academic 164

criticisms leave another question as to whether the Arbitration would serve as a precedent and 

authoritative interpretation of the Regime of Islands.  

 Regarding the vagueness, the Vietnamese diplomat Hong Thao Nguyen asked a few 

good questions, from the size of the rock to the content of economic life determining whether 

a feature is a rock or an island under Article 121. Nguyen’s questions include the following: 

“[I]n the case of uninhabited rocks, if people and governments supply construction works, 

water, and food, would it be possible to meet the requirements of Article 121 (3)?”; “[I]n 

relation to rock, what is the definition of ‘economic life of its own?’”; and “[I]f a lighthouse, 

runway, meteorological, hydrological station, bird sanctuary, marine park, gas and oil 

exploration station, or other economic projects are built on a rock, would this qualify as 

distinct economic life?”.  Nguyen’s questions and concerns were discarded in the Award of 165

the Arbitration, as the Tribunal stated that indefinite human habitation and self-sustaining 

economic life are required for the features to become an island under UNCLOS. However, 

Nguyen’s questions are not necessarily in conflict with the spirit of the Arbitration. For 

example, to ask further on the first question, with the support of a government to establish a 

community that can sustain its economic life, can such a feature become an island under 

Article 121? Among the features in the South China Sea, one very possible example for 

erecting such a community is Itu Aba/Taiping Island. Nguyen’s argument is also echoed by 

Taiwanese/Chinese scholar Michael Sheng-ti Gau’s criticisms about the interpretation of 

Article 121(3): “[E]conomic life involves exchanging and trading goods/resources/services. 

 Gau, Michael Sheng-Ti. “The Interpretation of Article 121(3) of UNCLOS by the Tribunal for the South 164

China Sea Arbitration: A Critique.” Ocean Development & International Law, vol. 50, no. 1, 2019, pp. 59–61.

 Nguyen, Hong Thao. “Vietnam’s Position on the Sovereignty over the Paracels & the Spratlys: Its Maritime 165

Claims.” Journal of East Asia and International Law, vol. 5, no. 1, 2012, pp. 197–198.
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People tend to offer what they can find in their environment in exchange for what they cannot 

find there.”  From the viewpoint of the Tribunal, as made in the Award, human habitation 166

and its derivative community should have been developed naturally by the materials and 

supplies that are locally available on the features to sustain the living of human beings. This 

view restricted the development of human habitation and the community in a primitive sense 

while ignoring the future possibility for human habitation developed through the assistance of 

technology advancement. However, through the practices of China, Vietnam, and the 

Philippines, none of them have developed human habitations other than military stations on 

the features they occupied. Therefore, their claims on the 200 nautical miles generated from 

the occupied features should be rejected. 

3. The Effectiveness of the Arbitration  

 As indicated previously, this thesis seeks to evaluate the impact and influence of the 

Arbitration, and to achieve such goal, this section reviews the legally binding force of the 

Arbitration and how to position it in the legalization of South China Sea. From the 

“fragmentation of law” that determined the legal status of the Nine-Dash Line to the new 

interpretation of Article 121(3), the Arbitration brought changes to UNCLOS as a kind of 

law-making. The different regards of the law-making show that the Arbitration possesses a 

certain kind of influence that triggers intensive academic and political debates. Scholars 

criticizing or supporting the Arbitration regard the Arbitration as having provided something 

new in interpreting UNCLOS—either that it “took a necessary step forward” or “threw out 

 Gau, supra note 105, p. 62.166
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decades of jurisprudential caution.”  Under the strictest definition, the Arbitration can be 167

legally binding only on China and the Philippines, as only they are parties to the disputes. 

However, the interpretation made by the Arbitration could set a precedent that affects future 

determinations on disputes involving historic rights and determinations of the status of 

marine features. Although the Arbitration is not legally binding onother countries, the 

interpretations made by the Tribunal, as an instrument, constitute a kind of soft law, which 

has influence within the framework of UNCLOS and provides guidance for future decisions. 

For example, in the cases of Okinotorishima  or the South Georgia and South Sandwich 168

Islands,  either because of weather, size, or geographic considerations, there are no 169

residents to constitute human habitation or economic life. Therefore the claims of a 200-

nautical-mile EEZ could be challenged under the interpretations of the Arbitration. Other than 

the cases beyond the South China Sea, for other claimants, like Vietnam, Taiwan, or 

Malaysia, their marine claims should be scrutinized by the same rationale as interpreted in the 

Arbitration. Inquiring whether the interpretations of Arbitration have any influential effects 

for future cases and disputes, the following paragraphs review the legal basis of binding 

forces, discuss whether the Arbitration has reached substantial finality in the sense of IL, and 

discuss whether the new interpretations could constitute a kind of soft law.  

 See Franckx, Eric. “The Arbitral Tribunal’s Interpretation of Paragraph 3 in Article 121: A First but 167

Important Step Forward.” South China Sea Arbitration: the Legal Dimension, edited by S. Jayakumar, Edward 
Elgar, 2018, pp. 154–175; Hong, supra note 97. 

 See Mie, Ayako. “Japan Steps up Rhetoric over Okinotorishima in Wake of Hague Ruling.” The Japan 168

Times, July 15, 2016. Online at: www.japantimes.co.jp/news/2016/07/15/national/politics-diplomacy/japan-
steps-rhetoric-okinotorishima-wake-hague-ruling (accessed May 31, 2020). According to the Japanese 
government’s position, Okinotorishima is an island entitled to a 200-nautical-mile EEZ under international law 
and the Arbitration is only applicable to China and the Philippines.  

 There is no permanent human population on South Georgia. Neither a move to South Georgia nor the start of 169

a business is possible. See Government of South Georgia & the South Sandwich Islands. “Frequently Asked 
Questions.” Government of South Georgia & the South Sandwich Islands. Online at: www.gov.gs/information/
frequently-asked-questions (accessed May 31, 2020).  
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(1) The Binding Forces of the Arbitration  

 Under Article 296 of UNCLOS, decisions made under the jurisdiction of UNCLOS 

are final and binding on all parties involved.  Therefore, as the contracting party states have 170

consented to the proceeding of the arbitration, the tribunal or court acquires jurisdiction to 

make decisions on the disputes of the concerned parties. In the case of the South China Sea, 

when China became a contracting party of UNCLOS, it consented voluntarily to the 

compulsory dispute settlement jurisdiction in Article 287 of UNCLOS, which made China 

bound by the proceeding, and the result of the compulsory dispute settlement.  Under 171

Article 309 of UNCLOS, no reservations could be made on the Convention, including the 

compulsory dispute settlement in Section 2, Part XV of UNCLOS.  

 However, under Article 298, China has taken the position that for the Arbitration 

involving disputes relating to sea boundary delimitations, historic bays or titles, or military 

activities, states are allowed to exclude the application of compulsory dispute settlement 

procedures.  China argues that the issues presented by the Philippines to the Tribunal were 172

declared by China in 2006 to be excluded from the compulsory dispute settlements provision 

of UNCLOS, although the Philippines clarified that its submission was not to ask the 

Tribunal to delimit a maritime boundary, over which the Tribunal has no jurisdiction, but to 

 Article 296 of UNCLOS,  Finality and binding force of decisions: 1. Any decision rendered by a court or 170

tribunal having jurisdiction under this section shall be final and shall be complied with by all the parties to the 
dispute. 2. Any such decision shall have no binding force except between the parties and in respect of that 
particular dispute.

 See Guilfoyle, Douglas. “A New Twist in the South China Sea Arbitration: The Chinese Society of 171

International Law's Critical Study.” EJIL Talk, May 25, 2018. Online at: www.ejiltalk.org/a-new-twist-in-the-
south-china-sea-arbitration-the-chinese-society-of-international-laws-critical-study (accessed June 4, 2020).

 Chinese Society of International Law, “The South China Sea Arbitration Awards: A Critical Study.” Chinese 172

Journal of International Law, vol. 17, no. 2, June 2018, pp. 247–248.
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determine the status and entitlement of the selected features in the Spratly Islands.  From 173

the Critical Study published by the Chinese Society of International Law, the core argument 

for China against the jurisdiction of the Tribunal is that the Arbitration is related to disputes 

concerning sea delimitation between China and the Philippines, over which the Tribunal has 

no jurisdiction.  The Chinese position seems to be trying to mingle the concept of historic 174

rights with the historic title saying that China’s historic rights may partake of “historic title” 

and “may constitute relevant circumstances which should be considered in maritime 

delimitation.”   175

 Clarifying the question of jurisdiction, the Tribunal stated that “a dispute over the 

source and existence of maritime entitlements does not ‘concern’ sea boundary delimitation 

merely because the existence of overlapping entitlements is a necessary condition for 

delimitation.”  China’s position failed to understand that determining the status of the 176

features and what kinds of rights these features are entitled to are different from boundary 

delimitations. If the features are not entitled to marine rights by their nature, the claims based 

upon the features made by claimant states are null and void in nature. 

 Further, historic title and historic rights are two different legal concepts with different 

effect and meaning. Historic rights, although absent in UNCLOS, were defined by the 

Tribunal as “exceptional rights that a State would not otherwise hold, were it not for the 

operation of the historical process giving rise to the right and the acquiescence of other States 

 Beckman, Robert. “Jurisdictional Issues in the South China Sea Arbitration.” South China Sea Arbitration: 173

the Legal Dimension, edited by S. Jayakumar, Edward Elgar, 2018, pp. 20–22.

 Chinese Society of International Law, supra note 113, pp. 249–251.  174

 Chinese Society of International Law, supra note 113, p. 322.175

 Award, para. 208.176
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in the process.”  To be more concrete, the Tribunal stated that the historic right claimed by 177

China means the “historic rights to the living and non-living resources.”  Historic title, used 178

in the 1958 Geneva Convention on the Territorial Sea, was intended to be used as an 

alternative legal basis, other than the median line approach, to delimit territorial sea.  The 179

term “historic title” is only mentioned once in Article 15, UNCLOS of 1982, in regard to 

delimitation of the territorial sea between states with opposite or adjacent coasts. It is fair to 

interpret that historic title, in the law of sea sense, is only applicable in the delimitation of the 

territorial sea, for which a coastal state could extend its sovereignty up to 12 nautical miles 

from the land. In the case of the South China Sea, China asserts historic rights, even though 

there were no official Chinese definitions of the content of such rights. The so-called 

historical rights claimed by China is inaccurately applying the feature of territorial sea 

delimitation under the concept of historical title to the high sea and EEZ. Historic titles, a 

concept which provides an exceptional legal basis for the coastal states to extend their 

sovereignty in the territorial sea, is not compatible with the Chinese Nine-Dash Line claim 

for the location of such a claim. In short, the two different issues, historical rights and 

historical title, are not interrelated in determining the jurisdiction of the Tribunal, as China 

does not and has no legal basis to assert historic title in the scope and area of the Nine-Dash 

Line. The Chinese position of mixing the two concepts and stating that the Tribunal leads to a 

sea delimitation is wrong. Therefore, China’s accusation that the Tribunal was formed 

without the consent of China and that the decision has no binding force on China is incorrect.  

 Award, para. 268.177

 Award, para. 232, 261, and 263.178

 Award, para. 221; Shaw, Malcolm N. International Law. Cambridge University Press, 2008, pp. 591–592.179
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(2) The Finality or Substantial Finality?  

 Unlike the domestic judiciary with a hierarchical structure, there is no system of 

appeal in IL that allows states to seek legal review of the case with unfavored results. 

Decisions made by the tribunals or courts are final and binding, according to Article 296 of 

UNCLOS. Under the principle of res iudicata, a decision made by a court and an arbitral 

tribunal is conclusive and cannot be challenged.  When the decision is made, it means the 180

case comes to an end in order to maintain the stability of the legal relations between the 

parties, and the issues adjudicated would not be argued again.  After refuting China’s claims 181

dismissing jurisdiction of the Arbitration by reviewing relevant International Court of Justice 

(ICJ) cases, Hao Duy Phan and Lan Ngoc Nguyen concluded that the awards on jurisdiction 

and merit of the Tribunal are binding and final between China and the Philippines, and such 

binding forces would not be terminated even if courts or tribunals in the future were to apply 

a different method or standard to interpret Article 121(3) differently, even if “a few states 

interpret and apply UNCLOS differently.”  Such an argument is compatible with the 182

definition of the scope of binding forces on relevant parties in Article 296. But on interpreting 

Article 121(3) in other cases in the future, for example Vietnam’s possible EEZ claim 

originated from the features it occupied in the South China Sea or Japanese EEZ claim 

originated from Okinotorishima, it would be wired to see that tribunals or courts in the future 

adopt different criteria than the current Arbitration. Phan and Nguyen, in the view of this 

 See Article 60 of ICJ Statute; Dodge, William S. “Res Judicata.” SSRN, Oxford Public International Law, 180

Max Planck Encyclopedia of Public International Law, May 12, 2016, ssrn.com/abstract=2778726.

 Phan, Hao Duy, and Lan Ngoc Nguyen. “The South China Sea Arbitration: Bindingness, Finality, and 181

Compliance with UNCLOS Dispute Settlement Decisions.” Asian Journal of International Law, vol. 8, no. 1, 
2017, p. 39.

 Ibid. Fan and Nguyen, p. 44. 182
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thesis, take a correct position on binding force but leave questions on finality unanswered. If 

China and the Philippines are bound by the standards and interpretations used in 2016, why 

should other states, representing similar cases, for example Okinotorishima for Japan or even 

the claims made by Vietnam in the Spratly Islands, not be bound by the same rules?  

 A possible answer might be that since the Arbitration only involves China and the 

Philippines, there is no reason to extend both the binding force and its finality to other future 

cases; additionally, future courts and tribunals should decide on their own whether to be 

bound. This answer might be correct in the sense of interpreting the law on paper, although it 

is questionable for settling the disputes and maintaining the authority of UNCLOS, as an 

international regime generated by lengthy negotiations aiming to manage the use of the sea 

universally. It would create an inconsistent gap if the other uninhabitable marine features are 

entitled to marine rights like 200 nautical miles while those mentioned in the South China 

Sea Arbitration are not. 

 According to Stefan Talmon, international adjudication is lacking in substantial 

finality, which means the final say on general IL questions, for example, the interpretation of 

Article 121(3) of UNCLOS in the Arbitration, since tribunals are not bound by the decisions 

of each other.  Because arbitral decisions do not bind other non-party states, there might be 183

a scenario whereby decisions on similar incidents involving different parties reach 

completely opposite results. However, when a later court or tribunal does not follow earlier 

cases, a question that should be asked is whether there is legitimate reason to not follow the 

conclusions in the earlier cases.  In Talmon’s view, a decision made by a tribunal should be 184

 See Stefan Talmon, “The South China Sea Arbitration and the Finality of ‘Final’ Awards.” Journal of 183

International Dispute Settlement, vol. 8, no. 2, May 2017, p. 392.

 Shaw, supra note 120, pp. 110–111.184
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called into question as to whether it has achieved substantial finality under four 

circumstances: when it is reversed by international legislation, reversed by contrary state 

practices, reversed through agreements between parties on the application of the provisions, 

and challenged by other international judiciary or domestic courts.  Under these criteria, the 185

establishment of substantial finality means the decision is not challenged at all and is 

incontestable in international society. Talmon argues that the Arbitration, which contradicts 

the national interests of states, has only either been acknowledged or noted rather than 

endorsed by the majority of states and therefore the interpretation made by the Tribunal failed 

to achieve substantial finality, as state practices are contrary to the interpretations.  186

Talmon’s elaboration on substantial finality is based on the strong consent of states and 

reflects state-centric projection from realism on the relation between IR and IL, which leaves 

IL in an embarrassing position under the shadow of politics, since the judicial decision is not 

functioning as expected, to solve the dispute, but rather it has created more disputes among 

states.  

 In a more promising account of the role played by IL, Robert Bechman believes that 

although the Arbitration is not binding on countries other than China and the Philippines, the 

decision made by the Tribunal would affect the conduct of claimant states in the South China 

Sea, and China would be at risk of new challenges if it were to continually maintain its 

legally baseless claims.  Similarly, Phan and Nguyen believe that the Arbitration upheld the 187

rule of law in the ocean and performed the function of compulsory dispute settlement 

 Talmon, supra note 124, pp. 393–396.185

 Talmon, supra note 124, p. 399.186

 Beckman, supra note 114, p. 44. 187
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designated under UNCLO, which allows smaller states to stand up against powerful states.  188

Unlike Talmon, who asserted that politics are above the law, Beckman as well as Phan and 

Nguyen portray an institutionalist picture of how IL should function and promote mutual 

interests in a collective sense. The differences regarding the effect of the Arbitration, whether 

or not it has set a generally applicable standard on evaluating certain legal issues like historic 

rights and determining marine features, lead to other questions involving the synchronization 

of politics and law in terms of understanding national interests, which will be addressed in 

the next chapter.  

(3) The Interpretation of the Arbitration as Soft Law 

 From the above discussion, the Arbitration is not legally binding on countries other 

than the two parties involved, China and the Philippines. However, the criteria of determining 

the capacity of the marine features to sustain human habitation or economic life of their own 

should not be different in the determination of other cases. The interpretations, especially on 

Article 121(3) of UNCLOS, could set a precedent and influence the determination of future 

cases regarding the status of marine features. With these two characters, influential but not 

legally binding, the interpretations constitute a kind of soft law. This section revisits the 

concept of soft law and positions the interpretations within the context of soft law.  

 Straightforwardly, soft law is not law, but a document that has influence in IR. As 

defined by Malcom Shaw, “particular non-binding instruments or documents or non-binding 

provisions in treaties for a special category that may be termed ‘soft law’ . . . that the 

instrument or provision in questions is not of itself ‘law’, but its importance within the 

general framework of international legal development is such that particular attention 

 Phan and Nguyen, supra note 122, pp. 49–51.188
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required to be paid to it.”  The importance of soft law can be regarded as a kind of guidance 189

from political sectors, noting that certain norms or ideas should be taken into consideration in 

making either political or legal decisions. Unlike hard law, which is legally binding and 

assigns obligations for the consenting parties to abide by and comply with, soft law reflects 

the political intentions of the parties involved in the decision-making. In its formation, soft 

law is not intended to be legally binding and is made by mostly political organs. In its 

function, soft law does not directly place obligations on any parties, while it is an instrument 

that has influence in IR for states and decision-makers to take as a reference.  

 These definitions and descriptions are perfectly suitable for describing political 

instruments like resolutions, declarations, or all other documents that are not legally binding 

but have actual influence, like norms or laws that are yet to be. But in the present case, 

interpretations of the Arbitration are quite different in nature from politically formed 

guidance, resolutions, or agreements, as the interpretation is made by a judicial or quasi-

judicial organ in international society, which makes decisions and interpretations from the 

binding legal norms. The legal structure that constructed spaces for arbitration has left limited 

space for the binding force of arbitration in other cases by limiting the binding only to the 

two involved parties. But this does not restrict the reasoning or interpretations from becoming 

the source of law that might be legally binding in other future cases. Just as we have seen in 

history, interpretations of arbitral decisions have contributed significantly to the development 

of IL, which by nature is a case law system in which judges or arbitrators sometimes “create 

law in the process of determining it.”  Therefore, the newly formed judicial interpretations 190

 Shaw, supra note 120, p. 117.189

 Shaw, supra note 120, p. 110.190
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made by the Arbitration Tribunal in the present case do have the potential to be legally 

binding and universally applicable as a source of law. Although they may be widely cited and 

accepted as a custom, newly formed interpretations are not legally binding on other countries. 

At this stage, the interpretations are laws-that-might-be; they have some influence, at least in 

the case in which they were generated, but they are not yet laws that are universally 

applicable. These characteristics make the interpretations made in the Arbitration fit with the 

definition of soft law, before it evolves to become widely recognized legal reasoning that is 

legally binding in the future. 

 The evolving process of interpretations from laws-that-might-be to actual law 

contains a social process that signifies the importance of these ideas and turns them into 

legally binding rules or principles. As an elaboration of constructivist views on the distinction 

between hard law and soft law, the creation of soft law reflects the “accumulation and gradual 

transformative effect of shared understanding and state practices over time.”  Such 191

accumulation and transformation can make non-legally binding rules gradually become 

shared norms and eventually become legally binding.  

 The interpretations made by the Arbitration regarding the criteria of determining the 

status of marine features or the composition requirements of historic waters in the case of the 

South China Sea are influential and also possess the potential to be widely recognized as the 

source of law in the future. But before the interpretations in the Arbitration become widely 

cited as precedent to constitute legal binding force on other states, it is proper to deem them 

as soft law, to which decision-makers should pay attention when considering cases of similar 

nature, such as the legal status of marine features. 

 Shaffer, Gregory, and Mark A. Pollack. “Hard Law and Soft Law.” Interdisciplinary Perspectives on 191

International Law and International Relations: The State of the Art, edited by Jeffrey L. Dunoff and Mark A. 
Pollack, Cambridge University Press, 2013, p. 199.
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Chapter 6: Arbitration and the Reshaped Interests of Claimant States  

 As discussed previously, the Arbitration binds only China and the Philippines. 

However, the interpretations made by the Arbitration affect the policy options and reshape the 

interests of relevant claimant states in the South China Sea in both a legal and political sense. 

 Legally, the clarified rules applicable for determining the status of marine features 

redefine what states could claim under the framework in UNCLOS and redraw the possible 

lawful maritime boundaries among different claimant parties. Following the interpretations 

made by the Arbitration, none of the features in the Spratly Islands constitute them as 

“islands” under Article 121(3) that could claim a 200-nautical-mile EEZ. This clarification 

provides a new dimension for the relevant claimant states and the members of international 

society to consider whether the behaviors and claims made by claimant states are lawful or 

not. Moreover, the interpretations of the Arbitration also implicitly influence the validity of 

territorial sovereignty claims, such as the territorial claims made through the claims of the 

Nine-Dash Line and historic rights. Therefore, for countries like China, Taiwan, and Vietnam, 

using historic rights to justify their sovereignty claims would face challenges under the 

interpretations made by the Arbitration. The changing content of the legal interests leads to a 

question about compliance with the Arbitration and its interpretations. 

 Politically, the impacts brought by the Arbitration could be understood differently 

under the context of national interest. Schools of IR theory, such as realism, liberalism, and 

constructivism, define the content of national interests through different values and 

ideologies. These schools have different views on the roles played by IL in shaping national 

interests or the common interest of international society. The political implications of the 
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Arbitration involve the national interest in terms of power, security, territorial integrity, and 

identity in the international community. Different types of regimes come with different 

ideologies and approaches to define their national interests. Therefore, all these differences 

add to the complexity of understanding the political impacts brought by the Arbitration.  

 In what follows, this chapter first examines the legal impacts on sovereignty issues 

and maritime rights brought to claimant states by the Arbitration through reviewing their 

claims. The second section reviews how the national interests of claimant states are affected 

by the Arbitration, or IL generally, in a political sense.  

1. Legal Interests  

 The interpretation of the Arbitration has clarified the scope of marine entitlements that 

a state could claim under UNCLOS. The clarification made significant impacts on the marine 

rights of claimant states in the South China Sea. For the Philippines, and at a certain degree 

for Vietnam, the interpretation made by the Arbitration provides a firmer and stronger 

position against the excessive claims made by China. 

 First, the Arbitration clarified the scope of marine rights that a state could claim. 

Among the fifteen submissions of the Philippines, eight are related to the feature status 

determination and sovereignty rights. The result was a “stunning legal victory” for the 

Philippines by clarifying the legitimacy of China’s Nine-Dash Line claim, claims on historic 

rights, and Chinese activities in the region.  The nullification of the Nine-Dash Line did not 192

just deny the Chinese claimed “historic rights” accumulated through Chinese practices in the 

history, but also consolidated the Philippines’ claim of EEZ in the area of sea. Since none of 

the features in the Spratly Islands can be considered a fully entitled island under Article 121 

 Batongbacal, supra note 88, pp. 77–79.192
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of UNCLOS, the EEZs in the South China Sea can only be counted as 200 nautical miles 

from the coast of the mainland of claimant states. Therefore, for China, Taiwan, and Vietnam, 

the potential claims on the EEZ they could have made in the Spratly Islands are diminished. 

Further, the Arbitration brought legal justifications under UNCLOS for the Philippines in its 

exclusive maritime law enforcement operation and maritime resource exploitation against 

China by taking actions like seeking sanctions from international organizations, mobilizing 

diplomatic pressure, and excluding Chinese attempts at fishing and petroleum exploitation in 

the Philippines’ EEZ.   193

 For Vietnam, the legal triumph of the Philippines has mixed consequences on its legal 

interests. On the one hand, the nullification of the Nine-Dash Line means Vietnam’s EEZ, 

under constant challenge by China, is also protected against the lawless Chinese claims and 

activities under UNCLOS.  On the other hand, the interpretations on the status of marine 194

features also harm Vietnam’s legal interests, since the Vietnamese-controlled features should 

also be regarded as rocks rather than islands. The mixed implications left Vietnam in an 

ambiguous position toward the Arbitration.  Vietnam “welcomed” the Award that struck 195

down the Chinese Nine-Dash Line but did not recognize the Arbitration.  The ambivalence 196

of Vietnam could also be seen from the diminishing scope of claims in its diplomatic 

statements. Instead of reaffirming the Vietnamese claim on the sovereign rights and 

 Batongbacal, supra note 88, pp. 83–84.193

  Vu, Truong- Minh, and Thank Trung Nguyen. “Vietnam’s Policy Options and Future Prospects.” South 194

China Sea Lawfare: Post-Arbitration Policy Options and Future Prospects, by Fu-Kuo Liu, South China Sea 
Think Tank, 2017, p. 158.

 Vu, Truong Minh, and Nguyen Thanh Trung. “Vietnam's Need for a Post-Arbitration Policy.” Asia Maritime 195

Transparency Initiative, August 18, 2016. Online at: amti.csis.org/vietnams-need-post-arbitration-policy 
(accessed August 18, 2020). 

 Ministry of Foreign Affairs, Vietnam, “Remarks of the Spokesperson,” July 12, 2016. Online at: http://196

www.mofa.gov.vn/en/tt_baochi/pbnfn/ns160712211059 (accessed December 20, 2020).
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jurisdiction over the exclusive economic zone of of Hoang Sa and Truong Sa Archipelagoes 

(Paracel and Spratly Islands) in the statement of July 12, 2016, the Vietnamese Ministry of 

Foreign Affairs did not mention an EEZ related to the features in the later statements. The 

statement of the Vietnamese Ministry of Foreign Affairs on November 13, 2019 said, 

“Vietnam has more than once confirmed that the nation has abundant historical and legal 

evidence in accordance with international law to assert sovereignty over the Hoang Sa 

(Paracel) and Truong Sa (Spratly) Islands in the sea.”  Because of its omission of claiming 197

an EEZ attached to Parcel and Spratly Islands, it seems that the Vietnamese government also 

realized that claiming an EEZ originating from the features in the South China Sea could be 

unlawful, as such claims are inconsistent with the interpretations made by the Arbitration. 

Hanoi’s “welcome but not-recognizing” attitude toward the Arbitration indicates its political 

need for the nullification of the Chinese Nine-Dash Line but also the legal restriction of 

Vietnam’s claims. 

 For Taiwan, the degrading status of the Itu Aba (Taiping) Island as a rock is the most 

significant impact of the Arbitration, even though the Taiwanese government argued that the 

Itu Aba (Taiping) Island, containing freshwater supplies and other conditions that allow 

human habitation, is different than other features in the Spratly Islands and should be 

regarded as an island under Article 121(3) of UNCLOS. The interpretation also endangers the 

status of Pratas Islands, which are under the control of Taiwan and have no territorial dispute 

with countries other than China. With the long distance from the South China Sea to the 

mainland of Taiwan Island, plus the changing status of the features of Itu Aba, the Taiwanese 

government basically has nothing to claim but sovereignty over the feature and its territorial 

 Linh Pham, “Vietnam rejects China’s maritime claims in South China Sea,” The Hanoitimes, November 14, 197

2019. Online at: http://hanoitimes.vn/vietnam-rejects-chinas-maritime-claims-in-south-china-sea-300154.html 
(accessed December 20, 2020).
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sea. It would be noteworthy if following the interpretations of the Arbitration on evaluating 

the status of Pratas Islands, there would be even fewer exclusive rights that Taipei could 

claim legally in the South China Sea. 

 Second, the Arbitration implicitly influenced the sovereignty claims of claimant 

states. Although the Arbitration has no jurisdiction for determining sovereignty issues, nor 

does it make decisions on the attribution of sovereignty, the interconnectedness of legal 

interests determined by the Tribunal has affected the sovereignty claims in the region.  198

Denying the historic rights of the Nine-Dash Line, recognizing the Filipino historic fishing 

rights in the Scarborough Shoal, and interpreting the status of the features so that none of 

them can generate an EEZ are contributing to affect the validity of sovereignty claims of 

claimant states. Taking China as an example, if its historic rights claimed through the Nine-

Dash Line are regarded as nullified under UNCLOS, its basis to claim that the long historical 

practices and exploitations grant China sovereignty over these features is therefore weakened. 

The same rationale is applicable to the claims of Taiwan and Vietnam, which both contain 

historic usages within their claims of sovereignty over the territories in the Spratly Islands. 

According to the Arbitration, the majority of the Spratly Islands falls within the EEZ of the 

Philippines. Even though the sovereignty titles of China, Taiwan, and Vietnam were erected 

on the rocks, their sovereignty rights are confined within the 12 nautical miles of the 

territorial sea. Some of the features might contain historic rights, for example fishing rights as 

indicated in the Scarborough Shoal, in the EEZ of other countries if the historical evidence of 

such practices is found to support such claims. Based on the reasoning of the Arbitration, 

sufficiently significant historical evidence to support such claims is hard to find. 

 Spangler, Jonathan. “South China Sea Policy Options in the Post-Arbitration Context.” South China Sea 198

Lawfare: Post-Arbitration Policy Options and Future Prospects, edited by Fu-Kuo Liu, South China Sea Think 
Tank, 2017, p. 16.
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 Third, in terms of the usage of the sea, as the majority of the Spratly Islands falls 

within the EEZ of the Philippines, therefore other countries that are exercising jurisdiction, 

fishing, exploration, or resource exploitation within the region are violating Filipino 

sovereign rights. While the conduct of states infringing on the sovereignty rights of another 

state might depend upon the result of maritime delimitation, for some areas where it is 

impossible for a state to claim exclusive sovereignty rights, the result could be clear. The 

nullification of the Nine-Dash Line provides legal clarity that China’s EEZ is confined to a  

distance of 200 nautical miles from its mainland coast. Therefore, for both Vietnam and the 

Philippines, the Arbitration provides the legal basis to evict China’s presence; this would 

include China’s bans on fishing, standoffs, and other kinds of harassment in the indisputable 

part of their EEZs. For example, China’s fishing ban, issued in May 2020, and its campaign 

against illegal fishing in the sea area in the South China Sea above the 12th parallel north, are 

unlawful.  In the view of the Arbitration, China’s exercise of jurisdiction in the region other 199

than its EEZ as defined within the UNCLOS infringes on the sovereign rights of Vietnam and 

the Philippines. 

 Zhou, Laura. “Beijing’s South China Sea Fishing Ban Threatens to Raise Tensions.” South China Morning 199

Post, May 8, 2020. Online at: www.scmp.com/news/china/diplomacy/article/3083572/beijings-south-china-sea-
fishing-ban-threatens-raise-tensions (accessed June 12, 2020).
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Figure  2. Map of the Chinese Fishing Ban, in Drake, Long, “Vietnamese, Philippine Fishermen Protest 
China’s Fishing Ban in SCS,” Radio Free Asia, May 4, 2020. Online at: https://www.rfa.org/english/
news/china/scs-fishing-05042020194837.html  (accessed June 12, 2020). 

2. Political Interests 

 Unlike legal interests as defined under the framework of IL, political or national 

interest is an elusive term. National interest is a concept lacking objective criteria to define it, 

although schools of IR theory could provide insights generated from different values to 

construct the concept and contents of national interests.  The different understandings of 200

national interests come with different priorities of the concerns expressed in state behaviors. 

The three major schools of IR theory—realism, liberalism, and constructivism—all provide 

different aspects for understanding national interests and reflect the role of IL in constituting 

the national interests of states. Among these three schools, realists are concerned about the 

pursuit of power, liberals focus on cooperation and the distribution of interests, and 

 See Nincic, Miroslav. “The National Interest and Its Interpretation.” The Review of Politics, vol. 61, no. 1, 200

1999, pp. 29–55.
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constructivists emphasize identity and ideas.  Therefore, from these features, understanding 201

the impacts on national interests brought by the interpretations of the Arbitration requires 

further inquiries on the following questions:  

1. How does the interpretation of the Arbitration affect the power structures in the 

region and the pursuit of power for the claimant states?  

2. Has the interpretation provided a new basis for regional governance that 

stimulates cooperation among the claimant states? 

3. What are the identities possessed by the claimant states that direct their behaviors 

and attitudes on the interpretations and Arbitration? 

 The rest of this section briefly sketches the understanding of national interests from 

the three major schools of IR theories and addresses the above three questions. 

(1) Dominance from the Realist Perspective  

 The desire to dominate and resist dominance shows the significance of national 

interests under the realist lens in the South China Sea. For Vietnam and the Philippines, both 

are resisting China’s dominance in the region, while China aims to exclude the US presence 

or the “rebalancing” in the South China Sea to secure Chinese national interest by 

maintaining its dominant status in the region. Obviously, the outlawing of its claims and 

activities in the South China Sea by the Arbitration is an obstacle for China to achieve its 

dominance in the area. On the other hand, for both Vietnam and the Philippines, the 

Arbitration and its interpretation provide leverage against China’s ambitious claims and 

practices through a legal process to weaken the legitimacy of China’s activities and to incur 

 See Armstrong, James David, et al. International Law and International Relations. 2nd ed., Cambridge 201

University Press, 2012. pp. 69–71.
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the reactions from external players like the US to intervene in maintaining order in the 

region. However, for Vietnam and the Philippines, given their inadequate military and 

economic capacity compared with China, the question is to what extent the Arbitration can be 

leveraged. For example, Vietnam is trapped in a three-layer interaction: bilateral conflicts on 

claims and sovereignty, the China–ASEAN contest in handling regional affairs, and the 

China–US competition for primacy in the region.  The three layers or structures are also 202

applicable to other claimants, for example, the Philippines. The confrontation with China 

leads to a calculation of whether such a move would result in retaliation from China and an 

escalation of military conflict or more collisions of vessels, armed or unarmed, on the high 

seas. Smaller claimant states must also consider the reliability of support from the US to 

defeat Chinese pressures.  

 Under the China–US competition, the Philippines and Vietnam both face the question 

of how to make a balance in navigating through great-power politics. Vietnam takes a 

cautious approach by avoiding clearly taking sides between China and the United States.  In 203

sharing with China a similar ruling ideology based on a one-party system of the Communist 

Party, combined with its geographic proximity to China, Vietnam has been constrained from 

siding with the US completely, even though Vietnam has had a long history of resisting 

Chinese dominance and is aware of recent Chinese assertiveness in the South China Sea. It is 

a concern for Vietnam that even if it has closer relations with the US, how American 

intervention would be possible when China coerces Vietnam in different South China Sea 

 Đỗ , supra note 78, pp. 198–200.202

 Đỗ , supra note 78, pp. 208–211. See also Huong, Le Thu. “Vietnam Manages Delicate Balance between US 203

and China.” Nikkei Asian Review, November 14, 2017. Online at: asia.nikkei.com/Spotlight/Trump-s-Asian-
visit/Vietnam-manages-delicate-balance-between-US-and-China (accessed June 15, 2020).

105

‧
國

立
政 治

大

學
‧

N
a

t io
na l  Chengch i  U

niv

ers
i t

y

DOI:10.6814/NCCU202100179 

http://asia.nikkei.com/Spotlight/Trump-s-Asian-visit/Vietnam-manages-delicate-balance-between-US-and-China
http://asia.nikkei.com/Spotlight/Trump-s-Asian-visit/Vietnam-manages-delicate-balance-between-US-and-China


‧
國

立
政 治

大

學
‧

N
a

t io
na l  Chengch i Univ

ers
i t

y

DOI:10.6814/NCCU202100179

issues, such as fishing restrictions, vessel standoffs, and obstructing oil exploitation in 

Vietnam’s own EEZ. 

 The Philippines’ approach under President Rodrigo Duterte is more volatile. Unlike 

his predecessor, Benigno Aquino III, who confronted China and maintained close ties with 

the US, Duterte, with his dislike and distrust of the alliance between the Philippines and the 

US, has sought closer ties with China by putting down the sovereignty issues in the South 

China Sea in exchange for Chinese economic favors. For Duterte, it is more vital to unfreeze 

the relations with China in the post-Arbitration era, since there is no sign that China would 

accept the Arbitration, and more importantly, there is no international authority to enforce the 

Arbitration. Such a rebalancing approach is nothing new in the Philippines’ foreign policy, 

although there are limits, in both domestic resistance toward closer relations with China and 

the strategical calculation of foreign countries in the external environment, on Duterte’s 

embrace of China and turning away from the US.  However, the shift has incurred tensions 204

between the Philippines and its traditional partners, such as the US, which prefers that the 

Philippines use the Award as a legal basis to initiate collective actions in the international 

community against Chinese assertiveness in the South China Sea.  Duterte’s approach 205

reflects the instrumental feature of IL in dispute settlement, which is flexible in 

accommodating changing policy and understanding of national interests in a material sense.  

 In short, both the Philippines and Vietnam are taking a hedging approach to balance 

between China and the US for pursuing their national interests in the changing political 

 Parameswaran, Prashanth. “The Limits of Duterte's US-China Rebalance.” The Diplomat, October 24, 2016. 204

Online at: thediplomat.com/2016/10/the-limits-of-dutertes-us-china-rebalance (accessed June 15, 2020). 

 Heydarian, Richard Javad. “Philippines’ Diplomatic Policy Options and Future Prospects.” South China Sea 205

Lawfare: Post-Arbitration Policy Options and Future Prospects, edited by Fu-Kuo Liu, South China Sea Think 
Tank, 2017, p. 97. 
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environment. The Arbitration empowered the Philippines and Vietnam with leverage to 

articulate their positions against China and challenge the Chinese desire to dominate the 

region. However, with limited national capacity and the strong economic influence of China, 

challenging China’s position and actions would seem to cost more than benefit the national 

interests of the Philippines and Vietnam in the short term. Also, the power vacuum left by the 

US and the lack of international condemnation of China’s assertiveness and failure to comply 

with the Arbitration have restricted the means by which Vietnam and the Philippines can gain 

leverage to pursue their national interests. The Arbitration delegitimizes China’s desire to 

dominate in the South China Sea while also giving the other claimants like Vietnam and the 

Philippines the legal tools to pursue a more influential role in the dispute by upholding the 

interpretations to rally international support against Chinese assertiveness, although such an 

attempt requires more cautious considerations to fit into the notion of national interest. 

(2) Legalization and Institutionalist Views  

 Liberals take a different core assumption than realists by contending that competition 

for self-preservation and material interests of states can be harmonized through cooperation 

and interdependence. Interdependence makes war too costly for states and so prevents the 

risk of military conflicts. Unlike realists contend that states are the sole actors in IR, liberals 

regard other factors, such as international organizations and domestic policy, as influencing 

world politics. Therefore, through interstate cooperation, states can achieve mutual interests 

and express their domestic preference through institutionalized systems.  Among the 206

subsets of liberal theories, institutionalism emphasizes that the cooperation maintained by 

 Armstrong et al., supra note 140, pp. 85–87.206
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international institutions is not in the form of a zero-sum competition but is an outcome of the 

absolute mutual gain of interest for all the states involved.  207

 Based on liberal theory, claimant states in the South China Sea disputes can solve the 

conflicting issues and achieve mutual interests. On territorial and sovereignty issues, it is 

difficult to reach compromise among states, as determining titles on the territory is a zero-

sum question. However, in the case of the South China Sea, the Arbitration not only gives 

smaller claimant states legal options against the assertiveness of powerful states but also 

provides a basis for legalization in the area. The legalization is the basis for further 

cooperation and regional governance among claimant states.  

 Although legalization is more likely to refer to law-making in terms of institution 

building, like UNCLOS as a whole, with the feature of law-making, the interpretations of 

Arbitration have become a legal instrument that contains three variables of obligation, 

precision, and delegation, as defined by Abbott and others in “The Concept of Legalization”, 

which constitute soft law.  The paragraphs below try to position the interpretations of the 208

Arbitration, as a kind of law-making with binding force, in the cycle of regional legalization 

in the South China Sea. To begin, brief definitions are provided for the three variables. The 

higher the degree of the three variables, the closer it is to hard law, while the lower the degree 

of the variables, the closer it is to anarchy. Soft law exists in the middle of the two extremes.  

 First, obligation establishes legal norms and procedures for states to be committed to 

and to follow; the result is that “discussion of issues purely in terms of interests or power is 

 See Keohane, Robert O. After Hegemony Cooperation and Discord in the World Political Economy. 207

Princeton University Press, 1984, pp. 49–64.  

 Abbott et al., supra note 8, pp. 401–402. 208
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no longer legitimate.”  The decisions of the arbitration tribunal are not the sources of IL and 209

have limited binding force only on the relevant parties. This seems to indicate that there were 

no obligations created by the Arbitration to the rest of the world other than China and the 

Philippines. But has the Arbitration indicated the intention to create an obligation for states to 

follow the interpretation of the Arbitration on certain IL issues? Erik Franckx believes that 

the interpretation of the Arbitration is taking the first step to read Article 121(3) correctly.  210

Also, if deemed as soft law, the interpretations of the Arbitration constitute a kind of 

obligation in the lens of legalization. For example, the obligation for China to respect Filipino 

maritime rights is no different for other states. It would not make sense that China needs to 

respect the exclusive rights of the Philippines in Filipino waters, but other states don’t have to 

respect such rights.  

 Second, “precision narrows the scope for reasonable interpretation” and increases the 

legitimacy of rules to prevent contradictory interpretations by different actors.  The 211

Arbitration is set to narrow down the scope to interpret the legal issues like Article 121(3) 

and the applicability of the claim of historic rights under UNCLOS. Although due to the limit 

of its jurisdiction, the Tribunal cannot strike down the precedent regarding historic rights in 

Eritrea v. Yemen, the Arbitration narrows the scope for different interpretations by setting a 

high bar of interpreting Article 121(3) in detail.  

 Third, delegation means “the extent to which states and other actors delegate authority 

to designated third parties including courts, arbitrators, and administrative organizations to 

 Abbott et al., supra note 8, p. 409.209

 Franckx, supra note 108, p. 175.210

 Abbott et al., supra note 8, pp. 412–414.211
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implement agreements.”  It seems more reasonable to say that the Arbitration per se, as the 212

method of dispute settlement, is the outcome of delegation to implement the agreement of 

states in UNCLOS. But the Arbitration and its interpretations seem to be the start rather than 

the end of delegation, although there is no mechanism delegated by states to implement the 

decision of the Tribunal. However, from the liberal institutionalist perspective, delegation 

could be generated from the cooperation of relevant states to implement the interpretations of 

the Arbitration. When more cooperation occurs among states, there is a higher demand from 

the states to establish international regimes to coordinate their interests and implement the 

norms, which fulfill the interests of all parties. When more states adopt the interpretations 

made by the Arbitration, such a process is a kind of delegation that implements the agreed 

norms among states. In the case of South China Sea, the wider adoption of the newly formed 

norm brings legitimacy for extraterritorial third party, for example US, to intervene under the 

name of implementing the Arbitration.  

  In terms of legalization, the Arbitration and its interpretations have achieved a certain 

high degree of obligation and precision, while triggering possible delegation in the future. 

From the institutionalist perspective, legalization brings legal clarity on the rights and duties 

among the claimant states and maintains regional stability by restricting state behaviors. With 

these two conditions, therefore, it would be possible to develop cooperation among the 

claimant states and to prevent military clashes. As Jay Batongbacal has pointed out, “the 

Philippines cannot legally consider proposals for joint exploration and exploitation for 

petroleum resources within its continental shelf on the basis of Chinese historic claims, and 

 Abbott et al., supra note 8, p. 415.212

110

‧
國

立
政 治

大

學
‧

N
a

t io
na l  Chengch i  U

niv

ers
i t

y

DOI:10.6814/NCCU202100179 



‧
國

立
政 治

大

學
‧

N
a

t io
na l  Chengch i Univ

ers
i t

y

DOI:10.6814/NCCU202100179

any such proposals must be undertaken on the basis of UNCLOS and national legislation.”  213

The same rationale is applicable to other claimants since legal clarity on the entitlements of 

the features and other marine rights is a prerequisite for states to negotiate cooperation.  214

Without legal clarity, it is difficult for states to negotiate and to determine which state 

acquires what kind of rights in the South China Sea and how they could engage in what kind 

of collective action or cooperation. 

 Applying the liberal view on the content of national interests, all the claimant states 

should uphold the Arbitration and its interpretation. For the Philippines and Vietnam, using 

the Arbitration and its interpretations as a legal instrument does not just defend their rights in 

a more convenient and cost-efficient way, but it also joins their national interest to the larger 

picture of regional stability. For China, to make its influence or presence in the South China 

Sea not challenged, and even welcome, its strategy should be to uphold IL to integrate the 

national interests of other claimant states into a regional institution that can coordinate the 

divergent interests and generate more collective interests for all the claimant states. By taking 

into account cooperation and mutual benefits, not only can claimant states like Vietnam and 

the Philippines have their marine rights guaranteed and respected, but China can also achieve 

leadership status in the region, which could further support it in attaining hegemony in global 

politics. The institutionalism perspective on managing and forming national interests is 

important to China, especially if China wants to have hegemonic global influence in the 

future. Forging mutual interests among claimant states on exclusive domains could create 

 Batongbacal, supra note 88, p. 82.213

 Beckman, supra note 99, pp. 89–90.214
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mutual interdependence that fosters regional collaboration and strength, providing collective 

security that prevents wars in the region. 

(3) Identities and the Constructivist Approach  

 Constructivists believe that national interests are defined by the identities of states, 

which form through the social interactions of states within international society. Through the 

interactions, states develop norms that “tell actors what they can and should do in given 

circumstances.”  As Finnemore argued, “interests are not just ‘out there’ waiting to be 215

discovered; they are constructed through social interaction.”  Under the constructivist view, 216

national identity constructed the national interests of states and formed the content of their 

foreign policy. In the case of South China Sea, the identities possessed by the claimant states 

shape the direction of foreign policies of the claimant states and their attitudes toward the 

Arbitration and IL. Following the constructivist context, other than their material interests in 

strategic important locations or natural resources, the claimant states also have interests in 

ideas and identity, which are shaped by their history, social practices, or traditions. Also, the 

notions on IL/norms are shaped by their engagements with international society at both the 

regional and global level.  

 For China, its sense of victimhood since 1840 and a historical legacy as the dominant 

power in the region before the arrival of Western imperialists in the 19th century have 

produced a strong turn to nationalism to restore its historical glory, which is also heavily used 

by the Chinese communist government to strengthen its ruling legitimacy. Since the 

revolutionary days of Republican China and the founding of the People’s Republic, IL has 

 Armstrong et al., supra note 140, p. 97.215

 Finnemore, supra note 44, p. 2. 216
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been perceived as the rationale to support the unequal treaties China was forced to conclude 

with the imperialist nations. IL in the 19th and early 20th century did not command a positive 

image in China; rather, it was regarded as a trick of imperialism, especially after ceding 

territories to the imperial powers and the humiliation faced after WWI in the Treaty of 

Versailles, which transferred the interest of Germany in China to Japan. Distrust on IL has 

been vested in the earliest days of encounters with Western powers. Even in the present day, 

China is still struggling with its global position. As Rana Mitter has vividly observed, “China 

is an active participant in the world order, but one somewhat ill at ease with its own status 

and position.”  This observation provides a very clear clue to understanding the 217

contemporary Chinese perception on world order, especially when China is calling for reform 

of the international rules-based system. The double standard on the practice of international 

human rights law exacerbates the negative images Chinese has had on the international rule-

based system and IL, which has usually been regarded by the Chinese government as an 

excuse by Western countries to intervene in Chinese domestic affairs. China regards the 

international rule-based system as a disguise for the will of the powerful nations in 

international politics. The ambivalence between lacking trust in the international rule-based 

system and the wish to play a more dominant role in the world order has made China take a 

selective approach on engaging the part of the international rule-based system that fits its 

national interests. The victimhood from imperialism since 1840 has fueled nationalism in 

contemporary China and made territorial disputes into matters that are difficult for the 

government to make compromises with. Moreover, nationalism serves as the basis of 

legitimacy for the current Chinese ruling party and constructs the political rhetoric of the 

 Mitter, Rana. “Chinese Ideas of Order and Justice.” Order and Justice in International Relations, edited by 217

Rosemary Foot et al., Oxford University Press, 2003, p. 234. 
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Chinese “Great Rejuvenation,” which has the goal of challenging the current hegemony of 

the US and emerging as the leading nation in the global order. Although these goals and 

visions are more like rhetoric for the domestic audience, they nevertheless contribute to 

constructing the national identity that China is a great state with great power and the ability to 

dominate, and to fortify its assertive behavior in the South China Sea in the era of President 

Xi Jinping. To enhance and maintain its legitimacy domestically, the Chinese Communist 

Party needs to rely on nationalism, while such motivation might not result in expansive wars, 

but rather in having a greater voice in the international community and creating a new system 

and international order that would benefit China at the expense of other countries. The South 

China Sea Arbitration, unfortunately for the international rules-based order and IL, is, 

therefore, an interpretation that fulfills the spirit of liberal maritime order but is ignored and 

dismissed by China because it is an obstacle for Chinese dominance in the region.  

 Chinese nationalism and victimhood, toward the aim of independence and 

sovereignty, is similar in the discourse of Vietnam. However, in the Vietnamese case, the 

oppressor is China. The Western imperial powers, both American and French, invaded or 

colonized Vietnam, but they are now gone, and they have even turned into partners for 

Vietnam’s security, while China remains at the border of Vietnam as a suzerain like a hundred 

years ago, and it represents a threat to the national security of Vietnam in the present day. 

Since the unification of Vietnam in 1975, although the country has had military conflicts with 

other states, China is the only state that has invaded Vietnam. Moreover, the 1988 Johnson 

South Reef Skirmish between China and Vietnam was a turning point for Vietnamese marine 

strategy, since the Chinese military operation and subsequent developments exposed 

114

‧
國

立
政 治

大

學
‧

N
a

t io
na l  Chengch i  U

niv

ers
i t

y

DOI:10.6814/NCCU202100179 



‧
國

立
政 治

大

學
‧

N
a

t io
na l  Chengch i Univ

ers
i t

y

DOI:10.6814/NCCU202100179

Vietnam’s inadequate military capability and limited diplomatic alliances other than Moscow 

to have significant influence in defending its offshore territories.  218

  As a medium-sized state that is coping with a global power as its neighbor, Vietnam 

faces a security dilemma to engage with China while taking a cautious position to deal with 

China and its influence. Ambivalently, Vietnam on the one hand shares the same ideology as 

China, as one of the few remaining socialist countries, but on the other hand, it fears and 

must contain Chinese dominance. To Vietnam in the South China Sea, China is a great power 

that needs to be balanced. In the South China Sea disputes, Vietnam’s strategy is taking a 

balanced position between the US and China. However, the domestic ideological need to 

support the ruling legitimacy of the Communist Party has made it difficult for Vietnam to 

side with the US as a hedge against China. Vietnam is also worried about Washington’s 

commitment to partner with Hanoi. Under the balancing approach, the concern about 

agitating Beijing is the factor that has constrained Hanoi from direct initiation of another 

arbitration case against China, as the Philippines did. Although Vietnam is reluctant to 

confront Beijing directly, it still takes a welcoming position about the Arbitration initiated by 

the Philippines. It is noteworthy that under the interpretation, some of Vietnam’s maritime 

claims are also excessive under UNCLOS. Such an approach of upholding IL as the basis 

against China’s more excessive claim and defending its own claims displays comfort with 

Vietnam’s national identity, which is to grow under the shadow of the dragon—to survive 

with perseverance and a careful balanced position navigating through power politics.  

 Unlike China and Vietnam, the Philippines is a state composed of islands and 

archipelagos, so that the ocean and its use play important roles in shaping its national 

 Đỗ , supra note 78, pp. 9–10.218
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identity.  The extensive use of the sea in the daily economic life in transportation and 219

resource exploitation as well as maritime security needs means that the Philippines is 

characterized by an ocean identity. Thus the national interest of the Philippines in the South 

China Sea can be categorized in two dimensions of security and resource exploitation, both of 

which require a comprehensive legal structure like UNCLOS to define and defend them. On 

the security side, China, with its naval power and excessive Nine-Dash Line claims, is the 

biggest security threat to the Philippines. Among the claimant states, only China has taken 

and has the possibility of taking military or quasi-military actions in the future against the 

Philippines. The frequent presence of Chinese vessels in the disputed waters and the 

construction of artificial islands have cast a shadow on Filipino national security.  

 For resource exploitation, one of the “primary interests is to generate revenue from 

and utilize oil and gas reservation.”  It is critical to acknowledge that the exploitation of 220

resources in the EEZ of the Philippines is based upon prerequisites of a clear legal status of 

exclusive claims made by the Philippines and stability in the sense of regional security. 

Facing national security challenges from China, the Philippines’ limited military or naval 

capacity to deter external aggression is insufficient and could be costly. Alternatively, with 

the belief of multilateralism through past practices of ASEAN, this fits the Philippines’ 

interest in initiating arbitration against China, which is not just cost-efficient but also fulfills 

the identity of multilateralism for the Philippines to seek resolution through a peaceful 

mechanism under the international norm-based system. 

 Baviera, Alieen S. P. “The Philippines and the South China Sea Dispute: Security Interests and Perspective.” 219

The South China Sea Dispute: Navigating Diplomatic and Strategic Tensions, edited by Ian Storey and Zhengyi 
Lin, ISEAS Yusof Ishak Institute, 2016, p. 161.

 Ibid. 174. 220
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Chapter 7: Geopolitical Impacts and Developments after the Arbitration  

 The chapters above have reviewed the IR theories and their perspectives on IL, the 

interests of claimant states in both a political and legal sense, the Arbitration with a focus on 

the Chinese-claimed Nine-Dash Line, the interpretation of island regimes, and the effect of 

the Award. The main question this chapter seeks to answer is what the Arbitration has 

achieved in the geopolitical setting, either by fostering regional security cooperation or 

intensifying the tension among the stakeholders. The Arbitration brought political impacts for 

the rival claimant states to consider how to manage their relations with each other and other 

stakeholders in the South China Sea. Other than the policy options of claimant states, the 

regime building and the external factors are also the important attributes in evaluating the 

impacts of the Arbitration on the geopolitics in the South China Sea. 

 The Arbitration has led to profound implications for states to reconsider their policy 

options on recalibrating their bilateral and multilateral relations. On the policy options and 

the recalibration of diplomatic relations, the three major claimant states—China, the 

Philippines, and Vietnam—are reviewed respectively. Becoming more assertive with the self-

projection of being the major power in international politics, China has not only responded 

strongly to the Arbitration for its domestic needs on nationalism but also retorted and 

dissolved the external pressures from the international society on defying the result of the 

Arbitration. With a similar position toward the Arbitration, Taiwan is taking an embarrassing 

position that shows an inconsistency between its legal claims and political needs. Claimant 

states also take different policies to react to the legal impacts brought by the Arbitration and 

to enhance the justification of their claims in the South China Sea. From the institutionalist 

117

‧
國

立
政 治

大

學
‧

N
a

t io
na l  Chengch i  U

niv

ers
i t

y

DOI:10.6814/NCCU202100179 



‧
國

立
政 治

大

學
‧

N
a

t io
na l  Chengch i Univ

ers
i t

y

DOI:10.6814/NCCU202100179

perspective, the Arbitration empowered smaller states, in this case, the Philippines, to exploit 

IL as a tool against China for defending its national interests. This feature shows that IL is not 

only a tool for powerful states to advance their interest at the expense of smaller states. But 

for Vietnam, given its foreign policy need and strategic calculation, more caution is needed 

for considering the initiation of a new arbitration case against China, since the interpretations 

of the Arbitration contain mixed implications for Vietnam’s claims. There is also a political 

question about the calculations that states should take in choosing whether or not to abide by 

the interpretations or to make new claims.  

 This chapter discusses the geopolitical impacts of the Arbitration in the policy options 

of claimant states and ASEAN’s role in the development of the CoC, and it answers the 

questions about the role played by IL in the power politics and under what circumstances the 

Award of the Arbitration has complicated the regional situation.  

1. Policy Options of Claimant States  

(1) China  

 The realist view on IL might conclude that under the power structure in the South 

China Sea, with the non-compliance of China, the Arbitration has had no effect at all in 

regulating or even curbing Chinese aggression. This view is plausible since it ignores the role 

of legitimacy and the justification of power, which both are essential elements to construct 

national interests, especially for great powers. Under the firm notion of the sovereignty and 

territorial integrity to agitate for nationalism to serve domestic political needs, there is little 

room for Beijing to accept the result of the Arbitration. However, to prevent further 

condemnation from the international society or a coalition formed against China by the 
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claimant states, Beijing has to seriously take the Arbitration into foreign policy consideration 

for damage control, by portraying its activities in the South China Sea in a less aggressive 

way and by managing its relations bilaterally with the claimant states, like the Philippines and 

Vietnam, and multilaterally through ASEAN, to diffuse the diplomatic pressure and potential 

external interventions, whether they are from the United States or not. 

 Although China has neither recognized the Arbitration nor participated in the 

procedure, the ruling has cast stones on Chinese claims and behaviors in the South China Sea. 

Legally, with a very low possibility to sufficiently constitute its historical waters, China has 

failed to justify the legality of its marine claims and activities under the structure of 

UNCLOS. Other than in legal terms, China could politically defend its land reclamation as 

the means to provide international public goods on its territories. As Nong Hong has stated, 

“China needs to show evidence that it is using the reclaimed features and infrastructure for 

maintaining maritime safety and security, offering support for search and rescue operations, 

scientific research, and other civilian uses.”  The approach of emphasizing the provision of 221

public goods and civilian use is trying to shift and lighten the condemnation of China for 

violating its own obligations under UNCLOS while enhancing the actual control of the 

features by fortifying the capacities, either militarily or non-militarily, to realize Chinese 

maritime claims and the de facto jurisdiction of the disputed waters. On the other hand, China 

could also initiate marine cooperation with the surrounding countries to mitigate the impacts 

brought by the Arbitration.  Also, China’s preference for bilateral negotiation allows China 222

to maximize its influence in an exclusive context, which not only dissolves the power of 

 Hong, supra note 97, p. 30. 221

 Yan, Yan. “China’s Diplomatic Policy Options and Future Prospects.” South China Sea Lawfare: Post-222

Arbitration Policy Options and Future Prospects, edited by Fu-Kuo Liu, South China Sea Think Tank, 2017, p. 
42.
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coalitions formed by smaller states but also marginalizes the international regimes, which 

China regards as an obstacle to the realization of its national interests. Chinese retaliation or 

coercion toward states in bilateral negotiations is not just detrimental to the multilateral 

international order that builds through the interaction of states to pursue sovereign equality, 

but it also has a chilling effect on smaller countries, especially when China is a key market of 

major export goods or has lucrative investment projects to coerce and adjust other countries’ 

policy to fit Chinese interests. 

  In terms of managing its external relations, Filipino President Duterte was a sudden 

gift to Beijing right before the release of the Award of the Arbitration. Duterte’s shifting 

position from his predecessor’s confrontational policy through legal instruments against 

China on South China Sea issues gave China a chance to show weight in its economic 

influence to decrease the potential impacts of the Arbitration in bilateral relations with the 

Philippines by offering to invest in costly infrastructure projects, valued at $ 4.7 billion or 

more, which also builds up the Philippines’ economic dependence on China.  Multilaterally, 223

the 49th ASEAN Foreign Minister’s Meeting, held right after the release of the Award, 

showed how China demonstrated its influence and played manipulatively in the loose 

coalition of ASEAN, which failed to reach an agreement on a joint communique about the 

Arbitration after strong opposition from Cambodia, China’s closest ally in ASEAN.  224

Chinese’s infiltration, either bilaterally in the domestic society of another country or 

multilaterally in an international organization like ASEAN, has marginalized the efforts to 

 Jennings, Ralph. “Philippine Trust in China Drops over South China Sea Activity.” VOA—Voice of America 223

English News, August 25, 2019. Online at: learningenglish.voanews.com/a/philippine-trust-in-china-drops-over-
south-china-sea-activity/5051752.html (accessed June 30, 2020).

 Yan, supra note 161, pp. 39–40. See also Mogato, Manuel. “ASEAN Deadlocked on South China Sea, 224

Cambodia Blocks Statement.” Thomson Reuters, July 26, 2016. Online at: www.reuters.com/article/us-
southchinasea-ruling-asean-idUSKCN1050F6 (accessed June 30, 2020).
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resist the Chinese expansive will and its presence in the disputed waters in the South China 

Sea. 

(2) Philippines  

 The shifting position, from confrontational to cooperative, of the Philippines toward 

China under the Duterte Administration could be regarded as a relief for China on the South 

China Sea issue. Duterte’s rationale for such a shift, other than his personal distrust and 

disdain toward the US, can be regarded as mostly based on the calculation of material 

interests and the consideration of the Philippines’ capacity to confront China in the South 

China Sea. The Duterte Administration’s strategy is mainly to avoid conflict with China in 

order not to lose control and any other feature in the South China Sea. Duterte’s approach to 

take a low-key tone on the Arbitration in exchange for economic benefits and investments 

from China seems also to be cooling down the tension in the South China Sea between China 

and the Philippines. Under the warming Sino-Filipino relations, “Beijing has pulled back 

from several expansion efforts during Duterte’s term.”  From the point of view of both 225

Manila and Beijing, both don’t want tensions in the South China Sea to escalate. In the 

sinking of the Filipino fishing boat FB Gimber 1, which collided with Chinese vessels near 

the Recto Bank, located in the Filipino EEZ according to the Arbitration, in 2019, both 

Beijing and Manila, or at least the Duterte Administration, want to de-escalate the incident, as 

the spokesperson in the Chinese Foreign Ministry mentioned it as a “normal collision” 

incident and Manila made a diplomatic protest on the collision caused by Chinese vessels, 

 Jennings, Ralph. “China Seen Holding Off Expansion in Disputed Sea Due to Closer Philippine Ties.” Voice 225

of America, August 25, 2019. Online at: www.voanews.com/east-asia-pacific/china-seen-holding-expansion-
disputed-sea-due-closer-philippine-ties (accessed June 30, 2020).
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while both did not emphasize the territorial disputes and the Arbitration.  It is not certain 226

whether the sinking was a government-directed intimidation or purely an accident, but the 

behavior pattern of Beijing and Manila demonstrated regional order in the imagination of 

Chinese ambitions in the region as the dominant power, in both nominal and substantial 

terms, while the interest of the smaller state, in this case, the Philippines, is dependent on the 

benevolence of the dominant power, China. Such an imagination of the regional order, termed 

as “benevolent hegemony” by Chinese scholars like Yan Xuetong,  is nevertheless a 227

euphemism for power politics, if not neo-imperialism, in the 21st century.  

 Other than Duterte’s shifting policy approach, utilizing the Arbitration as a practical 

policy option is another kind of strategy to gather like-minded country to uphold the 

international rule-based system and to consolidate the marine interests of the Philippines. As 

Batongbacal contended, “the clarification of the maritime entitlement and identification of 

legally unacceptable actions also provide the Philippines with a good basis for seeking 

security partnerships and alliances with other countries which it shares common interests.”  228

The Arbitration that declares China’s breach of its international obligation could constitute a 

stronger basis for external stakeholders to intervene. But even when the concerned party, 

Philippines, is mute on the issues, the legitimacy for other countries to step in is weakened. 

From the Philippines’ understanding, China is the cause of the disputes, and the militarization 

of China in the region encouraged the Philippines and Vietnam to increase their military 

  Gutierrez, Jason, and Hannah Beech. “Sinking of Philippine Boat Puts South China Sea Back at Issue.” The 226

New York Times, June 13, 2019. Online at: www.nytimes.com/2019/06/13/world/asia/south-china-sea-
philippines.html (accessed June 30, 2020).

 See Yan, Xue tong, et al., Ancient Chinese Thought, Modern Chinese Power. Princeton University Press, 227

2013.

 Batongbacal, supra note 88, p. 86.228
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spending and welcome deeper military cooperation with external powers like the United 

States and Japan.  Traditionally, the Philippines is regarded as an ally of the US in Asia, but 229

it is also a question for Manila to doubt the commitment of Washington in supporting its ally. 

As the US has taken a neutral side in the territorial dispute, in the end the Philippines would 

still need to face China alone. With regard to the Trump Administration, the Philippines has 

been more skeptical about the sustainability of the long-term US strategy in the region, even 

under the more intensified Sino–US competition. Having inadequate military capacities to 

directly confront Chinese forces, the Filipino coast guard and navy conduct regular air and 

sea patrols and missions to ignore China’s attempt to assert any kind of jurisdiction conveyed 

through radio or other signals. Physically speaking, when dealing with a competitor like 

China for sovereignty disputes alone, avoiding conflict but maintaining a presence in the 

disputed area might not be the best option, but it is probably the only viable option to 

preserve Filipino sovereignty in the disputed area.  

(3) Vietnam   

 As mentioned above, the complexity between Vietnam and China puts Vietnam’s 

policy in the South China Sea in an ambivalent position, on the one hand to maintain its 

maritime claim and sovereignty position, while on the other hand to avoid agitating Beijing to 

retaliate against Vietnam either through military or economic measures. On the implications 

of the Arbitration, Vietnam takes its position by “combining its voice with other countries on 

selected aspects of the Tribunal’s decisions would certainly increase its leverage and perhaps 

reduce the risks of publicly denouncing China’s excessive maritime claims in the South 

 Heydarian, supra note 114, p. 92.  229
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China Sea.”  Such an approach distributes the risks of confronting China and introduces a 230

multilateral mechanism into the dispute to constrain Chinese assertiveness in the region. 

However, it is noteworthy that the decision and rationale against China might be partially 

applicable to the excessive claims of Vietnam. The Arbitration, to Vietnam, is a double-edged 

sword, which on the one side curbs the excessive Chinese marine claims that directly violate 

Vietnam’s sovereignty rights such as its EEZ, but on the other hand also casts doubt on the 

legality of Vietnam’s claims and activities on its occupied features in the Spratly Islands. 

Vietnam’s strategy is to take a legally murky approach by not announcing a clear position on 

the decision.  Welcoming the Arbitration does not mean endorsing or recognizing the stance 231

or interpretations of the Arbitration, especially those that might be detrimental to the claims 

Vietnam could have made in the South China Sea. For Vietnam, maintaining the status quo 

that China’s Nine-Dash Line is outlawed in the post-Arbitration era is the best scenario to 

expect, since Vietnam’s further actions, like initiating arbitration, might not only delegitimize 

Vietnamese claims but also could lead to unwanted tension that would destabilize the region. 

Unlike in the earlier days of unification, when Vietnam could still afford to undertake 

limited-scale wars in the region, developing its economy and its capacity is a higher-priority 

task than engaging in unnecessary military conflict that could undermine the stability needed 

to develop and emerge as a regional power, either in Indochina or Southeast Asia.  

 Other than a grand strategy-level consideration, maintaining the status quo is also a 

rational choice for Vietnam and its occupation of the features in the South China Sea. Given 

that there is almost a legal vacuum in the distribution of sovereignty on features in the South 

  Vu and Nguyen, supra note 135, p. 166.230

  Vu and Nguyen, supra note 135, p. 165.231
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China Sea, it fits Vietnam’s interest and enhances the territorial claims to pursue an enduring 

occupation of the features. Maintaining the status quo fits with Vietnam’s interest as long as 

its occupation of the features is not threatened by China and the standoff with Chinese vessels 

does not escalate to a large military conflict. The confrontations on the high seas, although 

unpleasant and unwanted by Hanoi, are still within the acceptable limit that Vietnam can 

handle. Dealing with the confrontation with China in the disputed waters requires Hanoi to 

have well-functioning channels to communicate with Beijing to cool down the tension when 

the diplomatic protests have been voiced and the hawkish calls from domestic nationalism are 

answered. In addition to the two communication routes of government and party between 

Hanoi and Beijing, Vietnam also has indirect channels through ASEAN to communicate with 

China. The strategies for Hanoi to counter China can be categorized into “hard balancing” 

and “soft balancing.”  The former stresses the augmentation of the capacities of legal 232

enforcement agencies such as the coast guard and fishing regulations on the high seas in 

order to take a more active role when confronting Chinese vessels, while setting a red line to 

prevent the triggering of military conflicts. The latter is a diplomatic approach to form 

coalitions with other countries, like the US, Japan, and the European Union, to put pressure 

on China and to initiate joint security cooperation schemes to enhance the presence of 

Vietnamese forces in the region. 

2. ASEAN’s Coordination and the Development of the CoC 

 The Arbitration has motivated China to accelerate the negotiation of the CoC between 

China and the ASEAN member states.  Before the Arbitration, it was not the priority of 233

 See Question 7 in Appendix 1 Interview with Mr. Nguyễn Thế Phương.232

 Hong, supra note 97, p. 32.   233
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China to negotiate the CoC even when the ASEAN member states felt that the DoC, which 

was jointly signed with China in 2002, was not enough to maintain regional stability and 

reached a consensus to push forward a legally binding CoC with China in 2012. The skirmish 

at the Scarborough Shoal between China and the Philippines in the same year made China 

slam the door on discussions.  The changing attitude of China shows that China believes the 234

completion of a CoC negotiation could relieve its diplomatic pressures resulting from the 

non-recognition of the Arbitration. It might bring a deeper sense of security for China that the 

newly established CoC could avoid the potential interventions of external countries, such as 

the US. The Arbitration signifies the need for China to manage its relations with ASEAN and 

its member states to more closely engage with the multilateral organization to dissolve the 

possible solidarity formed among the member states to confront China. The solidarity might 

lead to a public accusation of China as the rule breaker and the cause of regional instability 

and lead to greater influence of the United States in the region when ASEAN member states 

take the side of Washington. Under the power structure of Sino–US competition, ASEAN has 

become a kind of arena for the two great powers to demonstrate their influence. 

 Other than the China–US competition, ASEAN, the association of the Southeast Asian 

states to promote multilateral cooperation in the region, plays a significant role in balancing 

China by its collective strength, with a vision to realize equality among sovereignties. The 

role of ASEAN in the South China Sea dispute includes identity building and an institutional 

function that could enhance the implementation and legitimacy of IL. The rest of this section 

discusses the role and politics of ASEAN in the South China disputes, the issues in the 

framework of the CoC negotiation with different views of its member states, and the 

 Storey, Ian. “Rising Tension in the South China Sea: Southeast Again Responses.” The South China Sea 234

Dispute: Navigating Diplomatic and Strategic Tensions, edited by Ian Storey and Zhengyi Lin, ISEAS Yusof 
Ishak Institute, 2016, p. 140.
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conflicting and divergent interests vested within the organization, which shape the regional 

order. The role of ASEAN and the negotiation of the CoC partly complete the analysis in 

evaluating the implications of the Arbitration in the aspect of regional cooperation. 

 Given the geographic proximity between China and the member states of ASEAN, the 

disputes in the South China Sea have the potential to generate regional instability and 

military conflict, which has made ASEAN and its member states put security management in 

the South China Sea as its top priority. But ASEAN has still maintained a neutral position as 

the coordinator in terms of avoiding military conflicts that could have originated from the 

conflicting claims among its member states with China.  The competing claims and 235

different interests of each member state have made it difficult for ASEAN to resolve the 

dispute both internally among its member states and between the association and China. The 

common interest of ASEAN is stability in the region rather than a greater maritime claim in a 

collective sense. Therefore, pursuing a legally binding CoC that prevents regional instability 

fits with the collective interests of ASEAN member states. In the South China Sea disputes, it 

is not the position of ASEAN to decide who gets what, but to keep the dialogue continue 

among its member states and between ASEAN and China. Among the ASEAN member 

states, only the Philippines, Vietnam, Malaysia, and Brunei are claimant states in the South 

China Sea. For the rest, Indonesia, Singapore, Thailand, Myanmar, Laos, and Cambodia are 

not directly involved in the disputes. The assertiveness of China might pose a threat to all 

ASEAN member states, but to those states not directly involved in the disputes, the strong 

economic tie with China might be more important to their own national interests. Even under 

the notion of “a cohesive ASEAN and the maintenance of its centrality within the ASEAN-

 Ibid. Storey, p. 135. 235
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led multilateral framework as vital for peace and security in Southeast Asia,”  it is also a 236

question for those non-claimant countries as to why they would take a position that would 

favor the multilateral interests and the maritime claims of other countries at the expense of 

their own national interests. There are no clear benefits to be shown for these countries in 

taking a stronger position for collective action against China. The countries dependent on the 

Chinese market and investment projects for their domestic economic development, such as 

Cambodia and Laos,  Myanmar,  and Thailand,  do not wish to disrupt their relations 237 238 239

with China and in a certain way support the Chinese understanding of non-intervention from 

the international tribunal. Singapore and Indonesia, which both have economic and strategic 

interests reflected through stability in the South China Sea, are concerned about a Chinese 

expansive approach. Both have required China to clarify the legal status of its claim, and both 

are strong advocates for a legal binding CoC.   240

 Although the CoC, which can be regarded as the upgraded version of DoC, is still 

under negotiation, scholars have obtained the draft under negotiations to analyze. Ian Storey 

made a clear summary on the framework of CoC endorsed by the foreign ministers of China 

and ASEAN on August 6, 2017, which included three parts: Preambular Provisions, General 

 Chan, Jane. “Singapore and the South China Sea: Being an Effective Coordinator and Honest Broker.” Asia 236

Policy, vol. 21, no. 1, 2016, p. 44.

 See Peng, Edgar. ‘Same-Same but Different”: Laos and Cambodia’s Political Embrace of China,” 237

Perspective No. 66, Researchers at Iseas – Yusof Ishak Institute Analyse Current Events, September 5, 2017.

 “Cambodia and Myanmar in Joint Stand on South China Sea Dispute.” Khmer Times, July 4, 2016. Online 238

at: www.khmertimeskh.com/25448/cambodia-and-myanmar-in-joint-stand-on-south-china-sea-dispute. “Recent 
Developments Surrounding the South China Sea,” The Diplomat, January 14, 2020. Online at: thediplomat.com/
2020/01/recent-developments-surrounding-the-south-china-sea (accessed July 3, 2020).

 “Thailand ‘Supports’ China’s Efforts to Maintain Maritime Peace.” Thomson Reuters, September 7, 2016. 239

Online at: www.reuters.com/article/asean-summit-southchinasea-thailand-idUSL3N1BJ27A (accessed July 3, 
2020).

 Storey, supra note 172, pp. 153–154. 240
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Provisions, and Final Clauses.  As illustrated by Storey, Beijing believes that the CoC is the 241

implementation of DoC and therefore the CoC should not be too different from the DoC. A 

few features on the framework should be noted, including the non-legally binding nature, the 

undefined meaning of self-restraint, the framing of the issues between China and ASEAN 

claimant states only, and the missing implementation mechanism, such as third-party 

arbitration or dispute settlement. Beijing’s intention to make the CoC simply the 

implementation of the DoC is nothing but a placebo to dissolve the criticism on its rejection 

of the Arbitration and to pave the way to legitimize its future behaviors that consolidate its 

claims in the South China Sea. A non-legally binding code without an effective mechanism 

for solving disputes, which also excludes foreign countries from being involved in the 

dispute, perfectly fits Chinese hegemonic preference in the South China Sea by elevating the 

restrictions on Chinese behaviors and directing dispute settlement into an asymmetric power 

discourse of bilateral negotiations, through which China can exercise its weight and national 

capacity to get the consent or agreement it favors. By manipulating the design of the regional 

norms like the CoC, China incarnates its hegemonic ambition in the South China Sea by 

politicalizing international norms with ambiguity and creating a rule-based system with 

formality on the surface but far away from reaching substantial and effective criteria to 

regulate states’ behaviors. The legal vacuum of such a setting leads to a regional order 

defined by realist anarchy, in which might is right; this benefits China the most with the 

weakened multilateralism resulting from a disunited ASEAN. 

 Other than China’s ambition, Vietnam’s position on the negotiation of the CoC shows 

some positive views on the multilateral establishment, where norms are not twisted that much 

 Storey, Ian. “Assessing the ASEAN-China Framework for the Code of Conduct for the South China Sea,”  241

Perspective No. 62, Researchers at Iseas – Yusof Ishak Institute Analyse Current Events, August 8, 2017, pp. 1–
3.
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by political forces. Although the DoC is the most frequently cited document used by Hanoi to 

protest Chinese behaviors, such as causing standoffs, harassment, or militarized occupied 

features in the South China Sea, the non-binding nature shows the limitation of the DoC to 

regulate the assertiveness of China. From Vietnam’s perspective, therefore, there is a need for 

ASEAN member states and China to establish a “substantive and effective” CoC to safeguard 

the regional stability.  Vietnam takes an institutional building approach on the CoC, with 242

the aim of making it effective with the stances, including the applicable scope of all disputed 

features such as the Paracel and Spratly Islands; a hard-law binding force with no reservation 

on the provision; various methods for dispute settlement, including judicial processes like 

arbitration; and the duties of cooperation, such as respect for marine titles established under 

UNCLOS, such as no artificial island construction and blockade of vessels.  Vietnam’s 243

position provides rigorous and comprehensive structures of rules that obligate contracting 

parties to avoid conflicts. From the position of Vietnam, observations could be made that for 

states like Vietnam and Philippines, when facing a power like China with its assertive 

ambition, the tighter the rules regarding the prohibition of certain state behaviors, the greater 

the chance that smaller states can secure their interests. A loose political instrument with 

ambiguity in its meaning, which has no legal binding force or mechanism for dispute 

settlement, should be regarded warily as a trap from Beijing. The ambiguous definition and 

the inadequate binding force could also lead to negative impacts for smaller states. When 

violating the obligations, smaller states might attract a higher level of pressure from the 

international society, since the cost to condemn smaller states is lower. When great powers 

 Le, Hong Hiep, “Vietnam’s Position on the South China Sea Code of Conduct,”  Perspective No. 22, 242

Researchers at Iseas – Yusof Ishak Institute Analyse Current Events, April 8, 2019, p. 3.

 Ibid, Le, pp. 4–5.243
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violate the rules, fewer condemnations are made, since retaliation from great powers makes it 

costly to cast the stones on them. For Vietnam and the Philippines in the South China Sea, the 

different consequences for violating the norms, even loosely constructed with ambiguities, 

not only reflect the reality of inequality in the international society but also set a trap for 

smaller states to abide by norms, as they cannot manipulate rules like great powers. 

Furthermore, by packaging ASEAN to show the multilateralism on forming a “regional 

consensus,” China is applying an “in-group–out-group” criterion that excludes other non-

regional countries and stakeholders involved in the South China Sea and justifies the denial 

of access for military vessels of non-regional countries, which infringes upon their freedom 

of navigation as provided for under UNCLOS.  The consensus China tries to make with 244

ASEAN is a worrying new development of international norms building, which fragments the 

existing world order by creating exceptions in the region against universally applicable IL. 

 Hoang, Thi Ha, “Pitfalls for ASEAN in Negotiating a Code of Conduct in the South China Sea,” Perspective 244

No. 57, Researchers at Iseas – Yusof Ishak Institute Analyse Current Events, July 23, 2019.
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Chapter 8: Conclusion 

 This thesis has mainly investigated the role of IL in international politics. Through the 

analysis above, states need IL, either as a tool to manage their foreign relations for gaining 

interest or demonstrating powers, or as an expression of their identities. With the aim of 

evaluating the role of the Arbitration in the geopolitics of the South China Sea and to answer 

how the development of IL affects IR, this thesis reviewed the literature on the three main 

schools of IR theory—realism, liberalism, and constructivism—for their understanding of the 

role of IL in IR. All three schools demonstrate how IL could be applied by states through 

different circumstances to achieve various functions and purposes that fit the different 

agendas and national interests. Realism shows that IL can justify the exercise of state power 

and provide legitimacy for states, especially great powers. Institutionalism demonstrates the 

need for greater participation by international society to enable the institutions to function 

with the legitimacy that is vested in the legalization of international affairs through the 

consent of states to foster global cooperation. Constructivism focuses on the shared beliefs 

that shape the behaviors and define the interests of states through socialization among states, 

fostering collaborations through multilateral interactions. 

 The Arbitration, in the context of global maritime governance, has generated new soft 

law that should be universally applicable through its interpretations of the provisions, like the 

regime of islands and of UNCLOS, which fill the legal gap at the root of disputes that have 

not been tackled before. The Arbitration might not solve the dispute between China and the 

Philippines about maritime claims and territorial disputes, but it provides a clear legal 

structure to evaluate the legality of conflicting legal claims and a legal basis for the 

132

‧
國

立
政 治

大

學
‧

N
a

t io
na l  Chengch i  U

niv

ers
i t

y

DOI:10.6814/NCCU202100179 



‧
國

立
政 治

大

學
‧

N
a

t io
na l  Chengch i Univ

ers
i t

y

DOI:10.6814/NCCU202100179

concerned parties to shape their further actions and policies. On the other hand, at the 

regional level, through Chinese behaviors and its negotiation with ASEAN on the 

development of the CoC, the Arbitration did foster regional coordination to cooperate on soft 

law, like political instruments, to avoid further conflict among states. Such a development, 

however, has seemed to lead toward fragmentation of the international legal order led by 

China with its hegemonic ambition that erodes the foundation of the international rule-based 

order. Using the means of institutionalism to realize its expansive national interest in a realist 

zero-sum sense, China tries to construct a regional institution that binds the claimant states 

with the kind of endorsement of ASEAN to form a shared belief that only states within the 

region are entitled to be involved in the resolution of disputes in the South China Sea. This is 

true even though such an approach is regarded as a kind of trap for some ASEAN countries to 

fall under the dominance of China. The pattern on the development of norms/institutions 

resulting from the Arbitration might lead to a further need to discuss what is law in the 

international sense and the distinction between good laws and bad norms in international 

society. On the surface, the Chinese effort somewhat promotes multilateral regional 

cooperation, while the guiding thought behind Chinese efforts is still a realist zero-sum 

calculation. China is using its engagement of the rule-based system to reshape the 

international order by forming new rules that favor its national interest at the expense of other 

countries and the international society as a whole. To make China be regarded as a benign 

power rather than a threat to Asian prosperity and peace, the policy makers in Beijing need to 

coordinate the interests of its neighboring countries in its strategy in the South China Sea.  

 The interpretations made by the Arbitration provide a clarified legal basis for states to 

construct their policy options in the South China Sea disputes. For the Philippines and 
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Vietnam, although the Arbitration shows that legal proceedings can be a powerful instrument 

against great powers with advanced capacities like China, such proceedings could also incur 

backlashes from China for the potential retaliations. The Arbitration also implicitly influences 

sovereignty claims by denying claims of the historic rights made by China to fit in the 

structure of UNCLOS, recognizing Filipino historic fishing rights in the Scarborough Shoal, 

and stating that features in the South China Sea cannot generate an EEZ. These rulings have 

weakened the validity of the claims based on historic use and exploitation in the region and 

its features to constitute title over the territories. The nullification of the Nine-Dash Line in 

the Arbitration provides a legal basis for both Vietnam and the Philippines to evict China’s 

presence in their EEZs. Even though Chinese harassment or presence to consolidate its 

claims has continued, the violations of the sovereign rights of other countries have not 

legitimized Chinese claims. Furthermore, in regard to binding force, it is obvious that the 

Arbitration is binding on China since China is a contracting party to the UNCLOS, which 

delegated jurisdiction to the Arbitration Tribunal to weigh the submissions made by the 

Philippines. Without reasons that would constitute exemptions, preventing the case from 

being heard by the Tribunal, China has no legitimate reason not to be bound by the result. 

The interpretations made by the Arbitration on Article 121(3) on the regime of islands should 

have binding force as a kind of soft law on parties other than China and the Philippines 

regarding future determinations on the status of marine features of the similar nature. The 

criteria for determining the capacity of marine features to sustain human habitation or 

economic life should not differ for other cases. 

 Geopolitically, the Arbitration has provided a motive for China to “cooperate” with its 

neighboring claimant states, through the platform of ASEAN, as well as leverage for smaller 

134

‧
國

立
政 治

大

學
‧

N
a

t io
na l  Chengch i  U

niv

ers
i t

y

DOI:10.6814/NCCU202100179 



‧
國

立
政 治

大

學
‧

N
a

t io
na l  Chengch i Univ

ers
i t

y

DOI:10.6814/NCCU202100179

states like Vietnam and the Philippines to exercise a hedging diplomacy in safeguarding their 

interests. The Arbitration has also provided a good reason for the US to step in by upholding 

IL to challenge Chinese excessive claims and assertive behaviors in the South China Sea.  

 For the US, the gradual realization of Chinese dominance in the South China Sea 

challenges the international order. Understanding the implications of the US–China 

competition will require a review of core national interests and grand strategy, especially for 

reaching the US goal of countering a rising China and maintaining its hegemonic position in 

international politics. The defense system, comprising allies and strategic partners, is 

essential for American leadership in IR. The system that maintains an American presence in 

the region provides assurance to the partners of US that have disputes with China and whose 

national security is threatened by it. The American presence is also an essential element to 

deter Chinese aggression and maintain the current international rule-based system, even 

though it is not yet clear how committed Washington is—to what extent, at what cost, and at 

whose expense—to side with its allies and strategic partners in confronting China. 

 The motive for China to cooperate is generated from the Chinese understanding of its 

national interests in terms of legitimacy within international society. For China, one 

arbitration against its claims in the South China Sea is a challenge to its peaceful rise and a 

threat to its international reputation. A second arbitration might trigger a pattern and even 

evolve to producing a coalition and common practice against China. Traditionally, China has 

been reluctant to engage with legal norms in IR that restrict its sovereign freedom. It is the 

mind-set of the decision-makers in Beijing that there must be no higher authority above its 

own sovereignty to undermine the power that is held firmly in the hands of the ruling party. 

The role of IL, in Beijing’s view, is to provide the means to achieve greater influence and 
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power, rather than the ends that contain values that must be upheld. However, if undertaking 

arbitration against China becomes a pattern, or even shows China to be the spoiler and the 

challenger to the stability of international society composed by the current international rule-

based system, the long-term interest of China in taking a greater role in world politics would 

be jeopardized. It might be too early to tell, based only on Chinese reaction toward the 

Arbitration, whether China is a spoiler within the contemporary international rule-based 

system. But China’s response to the Arbitration has indicated that even as a contracting party 

of the regime like UNCLOS, China uses international institutions as a tool to realize its 

national interests for seeking more power as a hegemony-to-be. This contrasts with its 

previous claims to a multilateral identity when it regarded itself as a part of the third world 

countries in the Bandung Conference to lead the anti-imperialism movement.  

 The leverage supplied by the Arbitration to Vietnam and the Philippines has provided 

a higher bargaining margin for Manila and Hanoi when negotiating with Beijing. Under the 

major foreign policy shift of Duterte, the Philippines has taken an approach of re-engaging 

with China and abandoning legal instruments to denounce China in exchange for economic 

favors and investments from Beijing. But at the same time, Manila also maintains its 

presence by declaring its sovereignty and marine claims as a voiceless protest in the disputed 

sea area without confronting Chinese personnel on patrolling missions that have led to 

standoffs or other military conflicts.  The hedging policy of Manila is making space for the 245

Philippines to coexist with China in the region and to prevent China from taking more 

exclusive and stronger measures to demonstrate its assertiveness. Although Vietnam is also 

playing a hedging policy, the low-key antagonistic element against China in its national 

 See Question 7, Appendix 2, Interview with Dr. Jay Batongbacal. 245
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identity has made Vietnam more cautious when engaging with China. The security dilemma 

faced by Vietnam has made Hanoi form its foreign policy by balancing between China and 

the US. In order not to break the balance between China and the US, Hanoi is restrained in 

directly using the legal instruments supplied by the Arbitration, but it retains the possibility of 

placing legal measures, such as initiating an arbitration, within the CoC negotiations to make 

the Code “effective and substantial,” which could counter Beijing’s assertive behaviors.  

 Under the rejection and non-compliance of China, the Arbitration, in the eyes of some 

observers, has not had any effect, but as mentioned above, it does provide a motive for China 

to foster CoC negotiations with ASEAN countries. Other than transforming the meaning of 

cooperation and legalization, as mentioned above, China, with its diplomacy to ASEAN, is 

rather creating an example of how to hollow out the content of the rule of law and replace the 

rule-based system with more anarchic power politics. Such a development poses a threat to 

the American-backed international rule-based system and gives the United States a good 

reason, legitimized by the legal basis the Arbitration conferred, to intervene for exercising 

freedom of navigation and to challenge excessive maritime claims in the South China Sea. 

But to what extent the United States would challenge Chinese clams still depends on whether 

Washington possesses such a political will for confrontation, rather than simply paying lip 

service. 

 In sum, the Arbitration has served as a catalyst that triggers a higher degree of 

cooperation by different claimants to negotiate the CoC, and to a certain degree to influence 

the behaviors of great powers like China to take a multilateral approach to cooperate with 

ASEAN and claimant states. On the other hand, with the political impacts brought by the  

Arbitration, China continued to deter countries like Vietnam, which unlike the Philippines to 
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put down dispute in exchange for economic favor, by continued harassment and standoff. The 

development of a Chinese strategic behavior pattern in support of its hegemonic ambition to 

reshape the world order by demanding a different paradigm of multilateral cooperation and a 

peculiar imagination about the international rule-based system. Such ambition would 

fragmentize the content of IL by replacing legal elements with elusive political concepts. The 

external background and motivation for developing such strategy can be attributed to the rise 

of China in both political and economic terms, which has made it capable of becoming the 

generator of political dynamism in world politics. But another more convincing attribution 

might be the disparity of power distribution in the world, which has prevented international 

society from developing a common identity or a strong conviction on the liberal world order 

that the international rule-based system is vested in, which is crucial to forming solidarity in 

upholding IL and achieving greater equality among nations. 
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Appendix  

Appendix 1: Interview with Mr. Nguyễn Thế Phương  246

On Vietnam’s national interests, international strategies, and policy considerations 
regarding the South China Sea 

Date: 2020/05/28 3pm (GMT+7) via Skype 

Mr. Nguyễn Thế Phương is a research associate at the Centre for International Studies, 
University of Social Sciences and Humanities, Vietnam National University-HCMC and at 
the South China Sea Chronicle Initiative. 

Summary of the Interview 

1. How does Vietnam view the Indo-Pacific strategy proposed by the US in regard to the 
geopolitics of South China Sea (East Sea)? Would the strategy be helpful for Vietnam to 
protect its security in the South China Sea (East Sea)?  

On the Indo-Pacific strategy, it is not clear what support the United States could commit to 
Vietnam. At the same time, there is still an ideological gap between the two countries. The 
progressive and conservative political clans in Vietnam politics have different opinions and 
debates between pro-China or pro-US policy approaches. However, the military, the most 
influential political clan in the decision making of Vietnam’s foreign policy, is more 
conservative. Under the shared authoritarian ideology with China, it is impossible to 
westernize domestic politics. Therefore, the basis of foreign policy for Vietnam is to take a 
hedging approach to make a balance between China and the United States. 

2. Would Vietnam consider cooperation with other claimants, such as China, Taiwan, and the 
Philippines, in the Spratly Islands? Would a model of cooperation and delimitation between 
China and Vietnam in the Gulf of Tonkin be applicable for Vietnam to settle the dispute with 
China in other parts of the South China Sea (East Sea)? Would Vietnam initiate any 
framework regarding governance or cooperation, such as a fishing agreement or mutual 
development, in the South China Sea?  

On the international cooperation in the South China Sea, Vietnam is relatively passive. First 
because of the overlapping claims with the Philippines. The second reason is because of the 
unwanted pressure from China to intervene in this cooperation. For the potential to cooperate 
with Taiwan in the South China Sea, other than the pressure from Beijing, Taipei has not 
made any offer for how to cooperate. 

 The author is in debt to Mr. Nguyễn Thế Phương for kindly accepting an interview request to provide his 246

views on Vietnam’s claims and national interests in the South China Sea, or Biển Đông in Vietnamese. The 
interview summary was written by the author with the input of Mr. Nguyễn from the Skype interview and 
subsequent correspondence.
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Other than cooperation at the governmental level, the interaction from civil society is 
relatively easier. There are goodwill visits and exchanges between the residents of Vietnam-
controlled features and Philippines-controlled features. Taipei may consider starting the 
cooperation from these exchanges. Cooperation in scientific research and maritime 
environmental protection might also be a choice. It is noteworthy that Taiwan has a positive 
image in Vietnam society. Both sides, at least at the society level, can have more interaction 
and exchange on the South China Sea. 

3. How would Vietnam leverage its position and membership in ASEAN to defend its interest 
in both its EEZ and the Spratly Islands from China? Regarding China, does Vietnam view the 
interests of ASEAN as a whole compatible with the interest of Vietnam in the South China 
Sea (East Sea)?  

ASEAN is a platform for communication, but under its principles of consensus and 
noninterference, it is hard to expect that ASEAN can bring any practical solutions to the 
South China Sea. The divergent national interests of the member states also make it difficult 
to reach consensus to form a unified front against China’s assertiveness and excessive claims. 
Other than going through the whole of ASEAM member states, Vietnam might form call 
groups of like-minded countries like Singapore, Malaysia, and the Philippines to advocate 
policy options. 

4. How would Vietnam view the Code of Conduct (CoC) as a sufficient protocol for 
regulating the behaviors between China and other ASEAN member countries? 

The negotiation of CoC has limited progress, with strong pressure coming from China. DoC 
is an example of the cooperation that is not effective, since there is no mechanism to sanction 
the violator. CoC might be similar to the DoC. The legalization of CoC might also have 
negative impacts on Vietnam. When China breaks the rules, there is no mechanism to punish 
or make China pay the price of its violation, while it is easier for Vietnam to feel the pressure 
of international society when it violates the norms. 

5. What is the position of Vietnam on the Indo-Pacific strategy? Do you think such a strategy 
would be beneficial to curb Chinese assertiveness against Vietnam and intrusions on 
Vietnamese EEZ? Can Vietnam make a balance between joining the Belt and Road Initiative 
and supporting the Indo-Pacific strategy at the same time?  
  
On the Belt and Road, although the official position is welcoming the initiative, Hanoi is still 
very concerned about Beijing’s investments and following potential investment traps. 
Between American and Chinese influence, the major concern is still the attitude of 
Washington: how committed is the United States in support of its ally. It might take a longer 
time to see. But fairly speaking, the bilateral relations between Vietnam and the United States 
is making progress. 
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6. Would Vietnam consider initiating an arbitration against China, especially as Vietnam is 
currently a member of UNSC?  

Although welcoming the Arbitration, Vietnam is not accepting the whole of the Award. Under 
the Arbitration, Vietnam’s claims are also excessive. The Arbitration has a mixed implication 
for Vietnam’s policy in the South China Sea. Under this background, initiating an arbitration 
against China is not completely fitting with Vietnam’s interests, which might even make the 
situation more complicated. It is in Vietnam’s best interest to maintain the status quo. 

7. Regarding the sinking of a Vietnamese fishing boat rammed by a Chinese maritime 
surveillance vessel recently, except diplomatic protest, should any further action be taken?  

Hanoi has dual channels, through party and government, to communicate with Beijing and to 
prevent any escalation in the South China Sea. ASEAN is also an indirect channel to 
communicate with Beijing. Strategically, there are hard balancing and soft balancing to 
counter China. The hard balancing includes enhancing the capacity of the coastal guard and 
navy to take a more active role when encountering Chinese official vessels on the sea, while 
also preventing the crossing of a red line to cause military conflicts. The soft balancing takes 
a foreign policy approach to engage with other countries like the United States, Japan, and 
South Korea to jointly put pressure on China for the assertive behaviors. 
 
For Vietnam, as long as Vietnam’s presence on the features is maintained, its national 
interests in the South China Sea can be consolidated. Vietnam’s interest is also secured, as the 
balancing on China does not result in economic sanctions or massive military conflicts with 
China.  
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Appendix 2: Interview with Dr. Jay Batongbacal  247

On the Philippines’ legal position, national interests, international strategies, and policy 
consideration regarding the South China Sea 

Date: 2020/06/23 3pm (GMT+8) via Skype 

Dr. Jay L. Batongbacal is an associate professor at the University of the Philippines College 
of Law and director of the university’s Institute for Maritime Affairs and Law of the Sea. 

Philippines’ position and territorial claims regarding the Arbitration  

1. What is the Philippines’ official position toward the Arbitration, especially under the 
Duterte Administration? 

Despite Duterte’s colorful and bombastic statements, the Philippines still regards the SCS 
Arbitration Award as a valid and binding decision of an international tribunal that represents 
the correct interpretation and application of UNCLOS to the South China Sea. This is 
evidenced by the Philippines’ recent Note Verbale 000191-2020 dated 06 March 2020, 
submitted in response to China’s protest against Malaysia’s claim to a continental shelf 
beyond 200nm in the SCS, which specifically invokes the tribunal’s ruling in paragraphs 4 
and 5. 

2. How would you view the impacts brought by the Arbitration on the territorial and 
sovereignty of the Kalayaan Island Group? Does it enhance the Filipino legal basis to claim 
sovereignty? 

The Award is very clear that it does not touch on any issues relating to territorial sovereignty 
over the land features in the Kalayaan Island Group. It neither enhances nor detracts the 
Filipino legal basis for claiming sovereignty thereon.  

3. What is the current strategy/policy for the Philippines to prevent infringement from China?  

The Duterte Administration’s apparent strategy since 2016 has been to avoid conflict and 
confrontation with China, and instead curry favor and present itself in alignment, in order to 
keep China from taking overt actions that visibly result in new occupation or further loss of 
maritime features in the West Philippine Sea.  

 The author is in debt to Prof. Batongbacal for kindly accepting an interview request. The interview is based 247

on author-proposed questions with answers kindly written by Dr. Batongbacal with other inputs through the 
interview. During the interview via Skype, I asked a few follow-up questions, including the history and 
formation of the Philippines’ claims, the internal difficulties of embracing China and turning the United States in 
the foreign policy of current administration, and the attitude on the Americans’ commitment on Philippine 
national security. Considering the word count, I decided not to record these exchanges in this Appendix, while I 
am grateful for the chance to learn from Prof. Batongbacal about the Philippines’ national interest and strategic 
considerations.
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Duterte personally and openly presents himself as a political “client” of China, which is a 
reflection of his limited experiences as a local politician well-versed and deeply submerged in 
the Philippines’ local patronage/clientelist politics. 

4. What is the legal strategy for the Philippines on its territorial disputes with Vietnam in the 
Spratly Islands?  

The Philippines has no long-term and detailed policy, much less any specific legal strategy, 
on its territorial and jurisdictional disputes with Vietnam. (Neither does it have any for its 
disputes with China, Malaysia, and Taiwan.) The best that can be stated is that Manila has 
consistently stated that it is open to legal resolution of its disputes through third-party dispute 
settlement mechanisms. 

Philippines’ island jurisdiction and management  

5. What is the strategy of the Philippines in managing the islands/rocks in the Spratly 
Islands? 

The Philippines seeks to “civilianize” its presence in all its features, which it has done since 
its initial possession from the 1970s. To date, civilian settlement of the islands has focused on 
only the largest ones (mainly Pag-asa Island) and has come under the management of the 
local government unit, the Municipality of Kalayaan, a fifth-class municipality of the 
Province of Palawan. The civilian settlement, however, has been greatly dependent on the 
support of the armed forces, and civilian movement to/from/within the islands and their 
waters are still under the latter’s stringent control.  

6. What is the current practice standard on fishing and natural resources management for 
Philippine-controlled features in the Spratly Islands?  

The Philippines has relatively high awareness of the importance of marine conservation and 
environmental protection, and the Kalayaan Islands are scientifically proven to be an 
important ecological habitat that supports the fisheries not only in the West Philippine Sea but 
also the archipelagic and internal waters of the Philippines. Fishing activities by the Kalayaan 
settlers are thus limited to only sustainable practices, with great attention being focused on 
ensuring that the fragile and productive coral ecosystems are not harmed.  

However, since fisheries management is under the jurisdiction of the local government units, 
in this case the municipality, there have been limited resources available for effective 
management. The municipality thus relies on the armed forces and national maritime law 
enforcement agencies to provide them with support; but these are admittedly limited as well. 
There are pending proposals to establish a marine protected area covering the Kalayaan 
Islands, which would enable additional support for conservation and management efforts at 
the national level.  
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7. Does the Philippines navy or coast guard patrol around the Spratly Islands and challenge 
the maritime claims of China in those areas? 

Yes, through regular air and sea patrols and reconnaissance missions, the frequency and 
schedule of which is naturally kept confidential. As far as I know, they do not directly or 
deliberately “challenge” China’s claims, but rather ignore China’s attempt to assert any kind 
of jurisdiction conveyed through radio or other signals (e.g., warnings against flying near the 
artificial islands, or to sail away).  

Philippine international strategies and policy consideration regarding to South China 
Sea  

8. How does Manila view the Indo-Pacific strategy proposed by the US in regard to the 
geopolitics of the South China Sea? Would the strategy be helpful for the Philippines to 
protect its security in the South China Sea? 

Frankly, the Indo-Pacific strategy is still rather nebulous. While the security sector likely 
understands and agrees with its general features and premises, it is still too vague to be able 
to craft a clear, coherent, and detailed policy response. At best, Manila’s attitudes would 
probably be best reflected in the ASEAN statement on the Indo-Pacific strategy. 

9. Would the Philippines consider cooperating with other claimants, such as Taiwan and 
Vietnam, in the Spratly Islands? 

The Philippines already is cooperating with Vietnam on the Spratly Islands, though naturally 
in small tentative steps. It has pushed through with the island sports-fest exchanges, which 
are a way of building confidence and also exchanging views and information on the ground. 
The Philippines recently became a little more vocal in its support for Vietnam on the sinking 
of a Vietnamese fishing vessel, and there is a certain degree of diplomatic cooperation on the 
sidelines of ASEAN meetings as well. Taiwan is still out of the question due to the One China 
Policy, but there are no hindrances to informal exchanges and indirect cooperation, as far as I 
can tell. 
  
10. How would the Philippines view the Code of Conduct (CoC) as a sufficient protocol for 
regulating the behaviors between China and other ASEAN member countries? 

On account of recent developments, I don’t think the Philippines currently views the COC as 
a sufficient protocol to control China’s behavior. The government bureaucracy and staff really 
working on these issues are very much aware of what China is attempting to do with the COC 
negotiations, and are very wary of China’s proposals and potential traps. 

11. Would Manila initiate any framework regarding the governance or cooperation, such as 
fishing agreements or mutual development, in the South China Sea?  
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Given historical experience, I do not think Manila would initiate a regional effort, especially 
under the current administration. It may echo ideas from other proponents (e.g., scientists 
calling for the establishment of an international marine protected area in the SCS), but I do 
not see it actually taking the lead. This is on account of its own lack of a long-term strategy 
for pursuing and managing its interests in the SCS. 

12. Is Duterte’s rebalancing policy working so far?  

Clearly not. He has accommodated China at every turn, given China everything it wants, 
thinking that China would reciprocate lavishly with financial aid, infrastructure assistance, 
and technology to realize his ambitious “Build-Build-Build” infrastructure program. But with 
four years gone and two years left to his term, no really grand, big-ticket infrastructure 
projects have even broken ground. The pandemic and the government’s incompetence have 
nearly destroyed the economy and he still has nothing to show for his friendship to China.  

Until now, he still holds on to the hope that China is the “savior” that will provide him and 
the country with the vaccine for Covid-19, and does not lose any opportunity to thank China 
for assistance that actually pales in comparison to what other countries like the US, EU, 
Vietnam, Japan, and Australia have provided. Meanwhile, China continues to press deeply 
into the West Philippine Sea, and the military is increasingly concerned about the deployment 
of its military, paramilitary, and law enforcement forces around the Kalayaan Islands. 
Duterte’s rebalancing policy overall is a failure, as far as I am concerned. And the country is 
definitely worse off on account of him. 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