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I .Introduction 

The population of Canada is 26,000,000 and that of Taiwan is 20,400,000. 

The labour force of Taiwan is 8.4 million, of whom 2.5 million workers, or 29% of 

the total labour force are union members. The labour force of Canada is 

13,503,000, the rate of union membership is 36% of non agricultural employees. 

These crude measures show a degree of similarity between the two countries. In 

1990 there were several thousands collective agreements in force in Canada cover
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ing most of the workers. In the same period there were 300 collective agreements 

in force in Taiwan covering 2.8% to 4.2% of the work force. This is a significant 

disparity. Why does it exist? 

In this paper we will try to answer this question by comparing the role of 

unions and collective bargaining and the position of collective agreements in the , 
! labour relations systems of the two countries. ! 

. ~ 
The labour law of Taiwan consists of several statutes enacted in the 1920's ~ 

and 1940's augmented by labour standards and health and safety legislation intro

duced in the 1970's and 1980's. Professor Hwang Yeuh-chin, the Director of the 

,,'r Institute for Labour Research at National Chengchi University in Taipei has 
i 

t commented on the state of Taiwan labour relations law as follows: 
,i 
t 

In essence these laws basically require uqions to be supervised under 

government control. Such controls include the right to dissolve unions or 

remove leaders who disturb peace and order, the right to direct union elec

tions and the right to veto candidates for union elections. The lifting of 

Martial Law in 1987 has affected this situation only slightly. Unions are still 

under tight control, and although strikes have now been legalized, it remains 

technically difficult to hold a "legal" strike. It is not only because of no suf

ficient legal sanction on the wild cat strikes, and also because of the defi

ciency of legal institutions to support the above- mentioned legalization) 

The Council of Labour Affairs was established in 1987 under the authority of 

the Executive Yuan and charged with the responsibility improving labour- man

agement relations. There is great interest in the labour relations models of other 

countries. In this context, a comparison of some of the essential elements of the 

Canadian and Taiwan systems of collective bargaining seems appropriate. 

The Canadian labour relations system is based on the model of the American, 

1935 Wagner Act. This model recognized the right of employees to join unions; 

the right of unions to bargain; forbade unfair practices used by employers to frus

trate unionization; and imposed a duty on employers to bargain in good faith with 

the union selected by employees. 

In Canada constitutional jurisdiction over labour law is split between the na

tional and ten provincial governments. The federal structure has promoted diver
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sity in legislative approach and there have been significant refinements of the ba

sic model of the Wagner Act. In summary it may be said that the Canadian 

labour relations system is highly regulated and every effort has been made to re

duce the need for parties to resort to industrial action to back their demands. 

Various methods of dispute resolution are provided as essential elements of an 

overall regulatory system designed to channel and resolve, and thereby avoid, in

dustrial disputes. 

In this paper we shall examine some of the main characteristio; of each coun

try's system and conclude with some suggestions and recommendations for further 

study to improve Taiwan's labour relations system. " 

n .Bargaining Unit Determination in Canada 

One of the principal features of the Canadian labour relations system is the 

process for certifying a trade union as the exclusive bargaining agent for a group 

of employees. . In order to be granted such power a trade union must demonstrate 

to the labour relations board 2 that it enjoys the support of a majority of the em

ployees in a unit which has been determined to be appropriate for the purposes of 

collective bargaining. 

The certification process was adopted as a means of eliminating the need for 

recognition strikes. By gaining a certificate a trade union can use lawful means to 

compel an employer to engage in collective bargaining. 

We shall consider several features of the certification process. 

l.Appropriate Bargaining Units 

The unit of employees which the union wishes to represent must be appropri

ate for the purposes of collective bargaining. Section l(l)(b) of the Ontario 

Labour Relations Act defines "bargaining unit" as: 

a unit of employees appropriate for collective bargaining, whether it is an 

employer unit or plant unit or a subdivision of either of them. 

As the Supreme Court of Canada has ruled, there is a broad discretion in 

labour boards to decide what type of unit of employees is appropriate for collec
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tive bargaining. 3 Boards are expected to consider what sort of unit will be viable 

and sensible from the point of view of sound labour-management relations. Of 

course units may be large or small and heterogeneous or homogeneous. Labour 

boards try to assess the degree of "community of interest" in a proposed unit. 

There must be a common economic interest and an absence of any conflict of in

terest. Boards seek to promote harmonious labour relations and yet maximize the 

employee's freedom to choose a trade union. Boards have decided a proposed 

unit must be "an appropriate unit" but need not be the "most appropriate unit". 

Several criteria are considered by Boards in determining whether there is a 

sufficient community of interest. These include the similarity in the scale and 

method for setting wages, benefits and terms and conditions of employment; the 

frequency of contact or interchange among employees and the geographic proximi

ty of work places; whether unit work is performed at several places or a single lo

cation; the degree to which the production processes are integrated or separate; 

whether there is common supervision of employees and common determination of 

labour relations policy; the impact of the proposed unit on the administrative or

ganization of the employer; the history of collective bargaining in the industry, re

gion or among the employees of the particular employer. 

Generally speaking, Boards are reluctant to sever small groups of employees 

from larger existing organizations. In the cases there may be found a 

"presumption" against fragmentation. Finally, labour boards consider the desires 

of the affected parties and employees. 

Such opinions merit serious consideration but are not determinative. 

2.Majority Support 

Trade unions which wish a certificate must show they enjoy the support of a 

majority of the employees in the proposed unit. 

For example, s. 32(3) of the Alberta Labour Relations Code provides: 

Before a certificate is granted the Board must be satisfied that ...at least 40% 

of the employees in the unit are members in good standing of the union or, 

having applied for membership and having paid on their own behalf not less 

than $2.00 on or not longer than 90 days before the application for certifica
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tion, have selected in writing the union as their bargaining agent....4 

The statutes provide a variety of methods by which unions may present evi

dence of majority support. A union may show signed applications for membership 

in the union supported by the payment of an initiation fee by each employee on 

their own behalf. Or, in some jurisdictions unions may present petitions signed by 

a majority of employees in the unit. 

Usually, if there is uncontroverted evidence of majority support there is no 

need to hold a representation vote of the members in the bargaining unit. Howev

er, if questions arise about the means used to collect the evidence of majority 

support or if the evidence itself is questionable, Boards may conduct a supervised 

vote of the employees in the unit. 

In deciding whether there is evidence of majority support Boards are alert to 

the importance of avoiding intimidation, by either the employer or union. The 

Boards must be satisfied the evidence shows the free and voluntary choice of the 

employees. 

In cases where there is sufficient evidence of employee opposition to an ap

plication, usually shown through counter-petitions, the Boards may order a repre

sentation vote. Generally, employer involvement in the circulation or distribution 

of a counter-petition undermines the reliability of the petition. Great concern is 

shown by Boards to ensure any such evidence represents the true wishes of the 

employees, unaffected by the views of the employer. 

3.When Can a Union Apply for a Certificate? 

Applications for certification may be made only during specified "open peri

ods". There are designed to protect already existing bargaining relationships from 

raids by competing unions. Where there is no collective agreement and no certifi

cate, applications can be brought at any time. The precise rules governing "open 

periods" are quite technical and vary among jurisdictions. However, it may be gen

erally stated that applications can be brought only in the final months of existing 

collective agreements. Unsuccessful applicants for certification are barred for 90 

days in British Columbia and up to 10 months in Ontario from bringing another 

application. Generally, where a strike or lockout is in effect, certification applica
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tions cannot be brought without the consent of the labour board. 

4.Employer Domination 

Labour boards are directed by statute to avoid certifying unions which may be 

dominated or under the influence of an employer. There are many cases in which 

certificates have been denied because employers played too active a role in spon

soring or encouraging an application for certification by a "sweetheart" union. 

The rationale for this policy 'Was stated in an early, but still cited deci

sion, of the Ontario Labour Relations Board. In Edwards v. Edwards5 the Board 

said of the provision in the Dntario Labour Relations Act: 

The intent of the section is to prohibit the certification of any trade union 

which, because of the nature of its relationship with an employer is not 

qualified to act on behalf of employees in their relations· with their employ

ers. 

The forgoing points describe in a general way the principle feature of the cer

tification process. 

It is now necessary to consider the effect of certification. 

I .The Exclusive Bargaining Authority of the Certified Trade Union in Canada 

The most important result of the certification process is that unions are 

granted the exclusive right to represent all employees in an appropriate bargaining 

unit in the negotiation of a collective agreement. Section 38(1) of the Alberta 

Labour Relations Code is typical in providing that once a union is certified it has 

the exclusive authority to bargain on behalf of the employees and bind them to a 

collective agreement. It immediately replaces any other bargaining agent and the 

certification of any other union is revoked. 

The legal consequences of this sort of provision have long been recognized by 

the courts. In Compagnie Paquet 6 Judson J. said on behalf of the Supreme COurt 

of Canada: 

The Union is by virtue of [certification] the representative of all the em
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ployees in the unit for the purpose of negotiating a collective agreement. 

There is no room left for private negotiation between the employer and 

employees. Certainly to the extent of matters covered by the collective 

agreement, freedom of contract between master and servant is abrogated. 

The collective agreement tells the employer on what terms he must in fu

ture conduct his master and servant relationship. When this collective 

agreement was made, it then became the duty of the employer to modify his 

contracts of employment in accordance with its terms so far as the inclu

sion of those terms is authorized by the governing statutes. The terms of 

employment are identical for all employees whether or not they are mem

bers of the union, they are identical for all. 

Once a trade union has been certified it enjoys exclusive authority to bargain 

for all employees in the unit. 

This means that no other union may try to bargain for the employees and 

that the individual employees no longer have a right to enter into individual bar

gains with the employer. 

An important power gained by' certified trade unions is the ability to compel 

the employer to engage in good faith bargaining to conclude a collective agree

ment. 

The process begins with a notice to bargain. Section 57(1) of the Alberta 

Labour Relations Code is typical in providing that a certified bargaining agent 

may serve notice to the employer or an employer's organization, and vice versa, to 

commence collective bargaining. Once the notice has been served the parties are 

required to exchange the names and addresses of the members of their respective 

bargaining committees. 

Section 58 (1) of the Code requires the parties or authorized representatives 

to meet within 30 days after the notice is given. They are obliged to bargain in 

good faith and to make every reasonable effort to enter into a collective agree

ment. Bargaining proposals are required to be exchanged within 15 days of the 

first meeting or within a longer time agreed to by the parties. 

Once the notice to bargain has been served the employer is prohibited from 

changing the rates of payor conditions of employment except: in accordance with 

an established custom or practice of the employer; with the consent of the bar
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gaining agent; or in accordance with the terms of the collective agreement. The 

statutory "freeze" lasts for 60 days from the date the notice to bargain is served 

where the union is newly certified. In a more mature bargaining relationship, 

where a notice to bargain has been served on expiry of a collective agreement, the· 

"freeze" lasts until a lawful strike or lockout begins. The purpose of the freeze is 

to prevent the employer from unduly influencing the employees and undermining 

the bargaining authority of the union. 

Once the notice to bargain is given, a duty to bargain in good faith arises. 

Under the terms of the Alberta statute the duty provides that no employer or 

union shall refuse to meet but shall begin to bargain in good faith and make every 

reasonable effort to enter into a collective agreement. 

The labour relations board may issue a directive to the Parties to bargain in 

good faith and may prescribe the procedure or conditions under which collective 

bargaining is to take place. When this directive is filed with the court it becomes 

enforceable as an order of the court. 

The purpose of the duty to bargain in good faith is to reduce need for recog

nition strikes. It forces employers to acknowledge the Union as the legal repre

sentative of the employees and requires "collective" rather than "individual" bar

gaining. 

In their many decisions dealing with the duty, labour boards have determined 

it consists of two main requirements. First, it reinforces the employer's obligation 

to recognize and negotiate with the union. Second it fosters rational and informed 

discussion between the parties. In practice the duty to bargain is not a require

ment to agree or a right to a particular bargain. Instead it requires the parties to 

negotiate and allows a labour board to monitor the process and remove impedi

ments to sensible bargaining. 

N .The Central Role of the Collective Agreement in Canada 

The whole point of the collective bargaining process is to arrive at a collective 

agreement. The collective agreement is a peace treaty between the employer and 

union and establishes the terms on which they will conduct future negotiations 

and resolve disputes. The collective agreement also contains the terms and condi

tions of employment of individual employees. 
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The labour relations statutes provide that collective agreements are legally 

binding on the union, employer and employees. The relationship between em

ployers and individual employees is governed almost solely by the terms of the 

collective agreement. In a collective bargaining regime, individual contracts of 

employment are insignificant. The importance of the collective agreement was 

recognized by Chief Justice Laskin of the Supreme Court of Canada in McGavin 

Toastmaster v. Ainscough. 7 He said: 

The reality is, and has been for many years now throughout Canada, that 

individual relationships as between employer and employee have meaning 

only at the hiring stage and even then there are qualifications which arise by 

reason of union security clauses in collective agreements. The common law 

relevant to employer-employee relations governed by a collective agreement 

which, as the one involved here, deals with discharge, termination of em

ployment, severance pay and a host of other matter that have been negoti

ated between union and company as the principal parties thereto. 

In the Canadian labour relatioI).s system the collective agreement is the ulti

mate achievement of the negotiating process. 

V.Enforcing the Collective Agreement through Rights Arbitration in Canada 

At common law the collective agreement could not be enforced through the 

courts. In Young v. Canadian Northern Railway 8 Lord Russell said a collective 

agreement was not "adapted for conversion" into an individual contract of em

ployment and by itself was not a contract between the employee and his employer. 

He said: 

If an employer refused to observe the rules, the effective sequel would be, 

not an action by an employee, not even an action by the union, but the call

ing of a strike until the grievance was remedied. 

Thus, at common law, the remedy for breach of the collective agreement was 

strike action--not adjudication. 

This position was changed by the regulatory model adopted in Canada after 
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World War n. The collective agreement became a legally enforceable bargain 

through the process of rights arbitration. Every collective agreement must contain 

a method for the final and binding resolution of disputes concerning the interpre

tation, operation or alleged violation of its provisions. In several jurisdictions the 

labour statute contains a model arbitration clause which is deemed to apply if the 

collective agreement is silent. Through this mechanism arbitration has become the 

exclusive method of adjudicating disputes during the life of a collective agreement. 

The common law position has been reversed by legislation. While collective 

agreements are in force strikes are prohibited. Instead, any differences must be 

resolved through the arbitration process. The courts have decided that the arbi

tration board is the exclusive forum for resolving disputes concerning the interpre

tation of the collective agreement. The effect of this judicial policy has been to 

enhance the authority of the bargaining agent. A brief review of several decisions 

will highlight the growth of the union's control as gatekeeper to the arbitration 

process. 

The exclusivity of the remedy of arbitration and the role of the union in ad

ministering this machinery was acknowledged by Laskin C.J.c. in his dissenting 

judgement in Winnipeg Teacher's Ass'n. No.1 of Manitoba Teacher's Society v. 

Winnipeg School Division No. 1. 9 He held that the arbitration machinery estab

lished under the collective agreement was "better suited than resort to the court" 

for resolving differences about interpretation of the collective agreement.10 

The union's position as gatekeeper to the remedial process was affirmed by 

the Supreme Court of Canada in General Motors of Canada Ltd. v. Brunet 11 

when it held that arbitration under the collective agreement and not litigation in 

the courts was the proper method of dealing with grievances concerning the oper

ation of the collective agreement. 

Pigeon J. observed that allowing recourse to the courts rather than insist

ing that the arbitration mechanism be followed would violate s.88 of the Quebec 

Labour Code, which, like labour relations legislation in other jurisdictions, required 

that "every grievance shall be submitted to arbitration in the manner provided in 

the collective agreement ...." He observed: 

It would be absolutely contrary to these provisions to allow the discharged 
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employee to ask the courts to assume the function of the arbitrator ap

pointed by the agreement if the Union drops the grievance rather than car

rying it to arbitration. The situation might be different if the Union acted 

in bad faith, but good faith is to be presumed and there is no allegation of 

bad faith.12 

The view that the collective agreement provides an exclusive remedial mechanism 

in the arbitration process was recently reaffirmed by the court in Ste. Anne

Nackawic Pulp and Paper v. c.P.W.U., Local 219 13 where Estey J. said after re

viewing various authorities: 

The courts have no jurisdiction to consider claims arising out of rights cre

ated by a collective agreement. Nor can the courts properly decide ques

tions which might have arisen under the common law of master and servant 

in the absence of a collective bargaining regime if the collective agreement 

by which the parties to the action are bound makes provision for the mat

ters in issue.... 

...the law has so evolved that it is appropriate to hold that the grievance and 

arbitration procedures provided for by· the collective agreement provide the 

exclusive recourse open to parties to the collective agreement for its en

forcement. 14 

The primacy of the arbitration process and the commanding role which unions 

play in controlling access to the system led to the development of the union's duty 

to fairly represent all the employees in the bargaining unit. Indeed, the duty of 

fair representation may be viewed as the quid pro quo to the exclusivity of union 

bargaining authority. 

This rationale was advanced by Mr. Justice White of the United States 

Supreme Court in his well-known decision in Vaca v. Sipes15. He explained that: 

...the exclusive agent's statutory authority to represent all members of a des

ignated unit includes a statutory obligation to serve the interests of all 

members without hostility or discrimination toward any, to exercise its dis

cretion with complete good faith and honesty and to avoid arbitrary conduct. 
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This reasoning was first employed in Canada in Fisher v. Pemberton et al.16 where 

MacDonald J. held a union liable for arbitrary manner in which it had considered 

the merits of the plaintiffs grievance and refused to process his claim to arbitra

tion. Recently, the rationale was accepted by the Supreme Court of Canada in 

Canadian Merchant Service Guild v. Gagnon et alP Speaking for the unanimous 

court, Chouinard J. observed that: 

The duty of fair representation arises out of the exclusive power given to a union 

to act as spokesman for the employee in a bargaining unit.18 

He went on to set out five principles concerning the duty of fair representa

tion which he had gleaned from the case law and academic commentary.19 

1. The exclusive power conferred on a union to act as spokesman for the 

employees in a bargaining unit entails a corresponding obligation on the 

union to fairly represent all employees comprised in the unit. 

2. 	When, as is true here and is generally the case, the right to take a 

grievance to arbitration is reserved to the union, the employee does not 

have an absolute right to arbitration and the union enjoys considerable 

discretion. 

3. This discretion must be exercised in good faith, objectively and honestly, 

after a thorough study of the grievance and of its consequences for the 

employee on the one hand and the legitimate interests of the union on 

the other. 

4. 	The union's decision must not be arbitrary, capricious discriminatory of 

wrongful. 

5. The representation by the union must be fair, genuine and not merely 

apparent, undertaken with integrity and competence, without serious or 

major negligence, and without hostility towards the employee. 

The duty of fair representation is a check on the power of the trade union. 

It is designed to ensure that employees in a bargaining unit even if not mem

bers of the union will be fairly treated in the administration of the collective 

agreement. 

It is now time to consider several features of the industrial relations system in 
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Taiwan. 

VI .Single Plant Units in Taiwan 

In Taiwan unions may only be organized under conditions specified in Article 

6 of the Labour Union Law.20 That section provides: 

An industrial union or a craft union shall be organized in accordance with 

the law, when workers of full 20 years of age, of the same industry in the 

same area or in the same factory or workshop, or in the same area and in 

the same craft, exceed the number of thirty. 

Article 8 of the Labour Union Law qualifies the requirement that there be at 

least thirty employees in a union. It provides: 

...incase the number of workers of one and the same industry in one and 

the same area is smaller than the number as prescribed in Article 6, they 

may organize a labour union in combination with workers of one and the 

same industry in other areas or factories or workshops. 

Two thirds of the enterprises in Taiwan are small or of medium size, and 

have fewer than thirty workers. Thus, the employees in all these undertakings are 

denied the right to form trade unions on their own. The exemption provided in 

Article 8, which would allow such employees to combine with others in different 

factories or workshops has proven to be practically unworkable. This is the chief 

reason why collective bargaining is of limited importance in Taiwan. Only the 

workers employed in large state-owned enterprises are permitted an effective op

portunity to form trade unions. As Professor Hwang Yueh-chin has observed it 

has been estimated that unions exist in less than 10% of all manufacturing enter

prises.21 

A further limitation on the usefulness of trade union organization is that 

many craft unions do not engage in collective bargaining. They are formed for 

the purpose of allowing their members to register for labour insurance, a form of 

medical insurance benefit. For example, while many taxi drivers belong to the 

Taxi Drivers Craft Union, this union does not bargain with the Taxi Employers' 

Organization. Instead the union is a device which allows the drivers to register for 
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insurance protection. 

A related problem for members of craft unions is that they often cannot affIX 

themselves to a particular employer. Thus there is no one with whom to bargain. 

A further reason for the limited coverage of collective agreements in Taiwan 

is that government employees are not permitted to form unions or engage in col

lective agreements. 

This is in striking contrast to Canada where the growth of public sector 

unions accounts for the increase in the rate of unionization over the last twenty 

years. 

In Taiwan there is no system for dealing with unfair labour practices. This 

leaves unions vulnerable to employer actions aimed at discouraging union organi

zation. In his paper 22 Professor Hwang gives several examples of recent cases 

where employers took action against union leaders to thwart organizational cam

paigns. Professor hwang concludes: 

Many companies have openly fought these unionisation inititatives by de

priving union leaders of promotion opportunities, by transferring them to 

other plants or by sacking them.23 

For these reasons there are only three hundred collective agreements in force 

in Taiwan. Professor Hwang Yueh-chin estimates that only 2.8% to 4.2% of the 

work force is covered by collective agreements. In rethinking the labour relations 

system it may be necessary to develop a method by which employees of small en

terprises and members of such craft unions can engage in meaningful collective 

bargaining with their employers. 

VI.Recdgnition and Bargaining Authority of the Trade Union in Taiwan 

Only a trade union may represent employees in collective bargaining. This 

limitation stems from several provisions in various statutes. Article 1 of the Collec

tive Agreement Law 24 defines "collective agreement" as: 

...a written contract, concluded between an employer or an incorporated or

ganization of employers on the one hand and an incorporated organization 

of workers on the other hand for the purpose of specifying labor relations. 

-194

1992.fn}3 

Only "i 

agreement. 

unions forme 

set out above 

"shall be a jl 

Several s 

of collective 

Collective 

tain condition 

so used; or tt 

representative 

every membei 

tion of these 

members of t] 

The colle 

collective agre 

authority for 

The al 

the coHec 

the progress 0 

the maintl 

Following 

collective agre 

Even tb 

process is cor 

oversight and 

agreement OUl 

pation in dete: 

ties to the agr 

Rather 1 

would be pos~ 



1\ 

cannot affIX 

, to bargain. 

s in Taiwan 

gage in col

lublic sector 

last twenty 

ctices. This 

nion organi

recent cases 

ational cam

ltives by de

'ing them to 

ents in force 

4.2% of the 

our relations 

of small en

ful collective 

n 

umng. This 

f the CoHec

lrporated or

organization 

. relations. 

* 
 1992~11 J'l a 11 1ft!. ha *" :k Ill.~ i8i .1Ii..t l4:.t! 

Only "incorporated" organizations of workers may enter into a collective 

agreement. Such "incorporated" organizations should be understood to be those 

unions formed under the authority of Article 6 of the Labour Union Law which is 

set out above. Article 2 of the Labor Union Law 25provides that a labor union 

"shall be a juristic person." 

Several statutory provisions regulate the bargaining process and the contents 

of collective agreements. 

Collective agreements cannot be concluded in the name of a union unless cer

tain conditions are met. The constitution of the union must permit its name to be 

so used; or there must be an authorizing vote at a general meeting of the union's 

representatives; or there must be "special authorization in writing from each and 

every member of the organization." 26 Collective agreements concluded in viola

tion of these requirements are invalid unless ratified by a general meeting of the 

members of the organization.27 

The collective agreement is not a private contract between the parties. Every 

collective agreement must be submitted to a competent government administrative 
•

authority for approval. 

The authority may cancel or amend the agreement if it finds: 

the collective agreement is contrary to law or regulations or incompatible with 

the progress of the employer's business or is not suited to ensure 

the maintenance of the workers' normal standard of living.28 

Following administrative approval or amendment, and if the parties agree, the 

collective agreement becomes effective.29 

Even though unions have authority to engage in collective bargaining, the 

process is controlled and limited by the above requirements for administrative 

oversight and approval. This administrative involvement takes the collective 

agreement out of the realm of private law by allowing direct government partici

pation in determining the substance of the rights which will be enjoyed by the par

ties to the agreement. This is a significant limitation of "free" collective bargaining. 

Rather than requiring administrative approval of collective agreements it 

would be possible to design a more liberal system. For example, it could be ex
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pressly declared that no collective agreement could breach the law or any regula

tion. This would leave to the parties the job of monitoring the collective agree

ment and taking action to set aside any agreement which violated this declaration. 

Indeed, such a provision appears to exist already in Article 4 of the Settlement of 

Labour Disputes Law which includes in the definition of "rights disputes" as those 

disputes: 

between workers and employers on their rights and obligations arising out 

of laws or regulations, collective agreements, or labor contracts. 

The need for administrative paternalism to ensure that collective agreements 

are not "incompatible with the employer's business" or are not "suited to ensure 

the maintenance of the workers' normal standard of living" is doubtful. In a sys

tem of free collective bargaining the parties should look out for their own inter

ests. Collective agreements would be monitored by the parties, not the govern

ment. 

Such a model would require a forum in which either party could complain 

that the collective agreement failed to comply with or violated a law or regulation. 

In the Canadian model this function is performed by labour relations boards or 

rights arbitration boards. In the current Taiwan model such complaints could be 

taken to the civil courts. It may be that a specialized labour court would be more 

effective. Further study is necessary to determine whether the civil court is an ad

equate or effective forum. 

VI.The Role of the Collective Agreement in Taiwan 

For the reasons we have described above there are a limited number of col

lective agreements in force in Taiwan. Further reasons must be considered. There 

are no provisions requiring the employer to engage in collective bargaining with a 

trade union. Also there is not duty to bargain in good faith. The absence of such 

requirements means the employer is free to ignore the union. Such employer con

duct is an incentive for unions to engage in industrial action to force recognition 

of their claims. A balanced regulatory system which required employers to engage 

in collective bargaining would remove the need for such recognition strikes. 

One of the fundamental problems highlighted by recognition strikes is the fact 
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the two sides in collective bargaining do not have confidence in the system. 

Unions have difficulty receiving recognition of their legitimate role in representing 

the interests of employees. And employers are reluctant to engage in collective 

bargaining because they are concerned that collective agreements will not be re

spected by unions or obeyed by individual employees. 

In 1989, 1897 out of 1943 labour-management disputes were resolved by me

diation or conciliation, 2 were resolved by arbitration, and 85 remained unresolved. 

30 The statistics combine adjustment and rights disputes and so it is not possible 

to say whether the unresolved disputes were of one type or the other. What 

does seem clear is that arbitration is not used very often, while administrative me

diation or conciliation is used a great deal. There also seem to be a rather large 

number of unresolved disputes. 

IX .Enforcing the Collective Agreement in Taiwan 

Article 14 of the collective Agreement Law provides that employers and 

workers are "bound to conform to the .conditions of labour laid down by a collec

tive agreement." The article also provides that the collective agreement applies to 

all persons who later become "Concerned parties to the agreement:' 

Any labor contract which is inconsistent with the conditions of labour in a col

lective agreement are invalid according to Article 16 of the collective Agreement 

Law. 

The mechanism for enforcing such claims is found in the Settlement of Labor 

Disputes Law}l Article 4 defines "rights disputes" as those disputes 

between workers and employers on their rights and obligations arising out 

of laws or regulations, collective agreements, or labor contracts. 

Article 5 of the same law provides that rights disputes are to be settled by concili

ation procedures or adjudicated by the law court which, when necessary, is re

.quired to "set up a labor-court." 

Article 19 of the Collective Agreement Law provides that a party to a collec

tive agreement who violates "any provision of the agreement which does not relate 

to conditions of labor" may be fined by the court. The fines are very small--500 

yuan for employers and 50 yuan for employees 32--and do not provide an incen
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x . Conclusion and Recommendations 

a.conclusion 

The regulatory limitations of workers' rights to organize and the small scale of 

most labor unions has limited unions' effectiveness in Taiwan. Thus the total 

number of effective collective bargaining agreements negotiated by industrial 

unions was only 339 in the 12 months from July 1989 to June 1990. There is no 

employer organization at the county, provincial or national level with substantial 

executive powers capable of negotiating with labor organizations. In addition, em

ployers are reluctant to negotiate at higher levels of bargaining and labor organi

zations remain highly decentralized as well. Therefore, labor-management collec

tive bargaining almost always takes place at the flrm level in Taiwan. And the col

lective bargaining or the collective agreements do no really play an effectively role 

to solve labor-management disputes. 

The major fault of the legal framework constructed by the law is the absence 

of provisions relating to collective bargaining procedures. For example, the law 

does not impose a legal obligation to bargain, nor is there an obligation to bar

gain in good faith. 

The limitations on the right of union organization in Taiwan appear to be 

quite restrictive. In our view the requirement for a minimum number of persons 

to form a trade union is unduly restrictive. We suggest further study of the ratio

nale for this policy. 

b.recommendation 

The method of resolving rights disputes appears to be ineffective for reasons 

of cost and delay. Further study should be undertaken to determine if more effi

cient methods of dispute resolution could be implemented. In particular the possi

bility of using rights arbitration or reference to a specialized labour court or ad

ministration tribunal should be considered. The Canadian experience with rights 

arbitration may provide a useful model. 

The Canadian model uses rights arbitration boards to solve the rights disputes. 

Rights arbitration boards are created as needed but are sometimes standing 

boards established under collective agreements or by statute. Rights arbitration 

boards constitute by the appointed nominees from unions and employers and the 
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arbitration may provide a useful model. 

The Canadian model uses rights arbitration boards to solve the rights disputes. 

Rights arbitration boards are created as needed but are sometimes standing 

boards established under collective agreements or by statute. 

Rights arbitration boards constitute by the appointed nominees from 

unions and employers and the representives from government. Those boards play 

the role of scapegoat in the rights disputes process. Thus the government can 

solve the rights disputes problems more effectively and avoid the paternalism. So 

to set up the system similar to the rights arbitration boards in Taiwan is useful. 

Foot Note 

tt ~: Hwang Yueh-chin, 'Taiwan RO.C., Contextual and Historical 

tt : In each of Canada's provinces and at the federal level there are labour 

relations boards. These are standing administrative tribunals granted 

authority to determine applications for bargaining rights, enforce com

pliance with the substantive rights of employees, employers and unions, 

and monitor the labour relations system. The boards are the backbone 

of the regulatory process. They are designed to make recognition strikes 

and other types of industrial action unnecessary. The administrative 

remedies they may order are a substitute for the self-help of economic 

sanctions. 

it =: Canada Labour Relations Board and Transair et aI., (1976), 67 D.L.R 

(3rd) 421 (S.C.c.) 

tt 1m: In Alberta a vote of the employees in the unit is then required. 

it 1i.: 52 CLLC 17,027 (Ont. LRB). 

at R: (1959) 18 D.L.R (2d) 349 (S.c.c.). 

tt -t: [1975] 5 W.W.R 444 (S.c.c.). 

it }\: [1931] 1 D.L.R 645 (P.c.). 

it 11:, 59 D.L.R (3d) 228. 

tt +: id. at p. 236. 

ft+- : [1977] 2 S.C.R 537. 

tt+=. : id. at 548. 
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tt+..::. : (1987) 28 D.L.R. (4th) 1. 

tt+1?Y : id at pp. 13-14. 

tt+1i. : (1967) 55 L.e. 11,731. 

tt+~ : (1969) 8 D.L.R. (3rd) 521. 

tt+-t : 84 e.L.L.e. 14,043. 

tt+J\ : id at 12,188. 

tt+tL : id. at p. 12,188. 

tt-+ : Promulgated on October 21, 1929 and amended on January, 1949 and 

May 21, 1975. 

: op. cit. p.22. 

Q.,J..____ : op. cit. p.34. 

U-Lo---- : op. cit. p.34. 

tt=1?Y : Promulgated on October 28, 1930 and effective on November 1, 1982. 

: Promulgated on October 21, 1929; effective from November 1, 1929; as 

amended on January 7, 1949 and on May 21, 1975. 

: Article 3, collective Agreement Law. 

tt=-t: id. 

tt=J\ : Article 4, Collective Agreement Law. 

: Article 4, Collective Agreement Law. 

tt=+ : The Department of Labour-Management Relations, CLA. 

tt:fft- : Promulgated and enforced on June 9, 1928; Amended on March 17, 

1930; September 27, 1932; May 31, 1943; June 26, 1988. 

ft:fft=:In Canadian dollars the fine for employers is approximately $65.00 and 

the fine for employees is approximately $6.50. 

-200

1. BuIll 

Res~ 

1992 

2. Ann 

Stud 

1. 	Bull€ 

buti( 

studi 

2. Ther 

thors 

issue 

3. The 

lil'hei 

4. If it 

cepH 

5. Autb 

view( 

6. All 	 I 

word 

7. All c 

Rese 

64, S 


