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Abstract

!
!
Copies are legion and there is a growing success for these fake products, no matter
where. However, Asia is particularly affected. Indeed, China is undoubtedly the workshop
of fakes and Hong Kong an important transit zone for products, before they reach their final
destination, such as Taiwan. This will be an in-depth examination of the region through a
comparison of the phenomenon in Taiwan and Hong Kong. Counterfeiting is a global problem, both in terms of actors, levels of action and policies; it is therefore essential to exa-

政 治 大
terfeiting in order to consider
立the possible alternatives for a better understanding of the is-

mine the different strategies developed by these different parties in the fight against coun-

‧ 國

學

sue. We will propose here a holistic approach to the phenomenon and the policies to be put
in place, as well as a study of the European case as a basis for approaching these strategies.

‧

贗品無處不在，無論在哪裡，這些假冒產品都獲得了越來越多的成功。但

Nat

sit

y

是，亞洲尤其受影響。確實，中國無疑是假貨的⽣產地，⽽⾹港在產品到達最終⽬

er

io

的地（例如台灣）無疑是重要的商品過境地。通過對台灣和⾹港的現象進⾏比較，

al

iv
n
C
hengchi U
球性問題。因此，有必要檢驗這些不同政黨在反恐⾾爭中製定的不同策略，以便考
n

這是對該地區的深入研究。針對是從⾏為者，⾏動⽔平還是在政策上，假冒都是全

慮可能的替代⽅案，以便更好地理解問題。在這裡，我們將針對這種現象和將要採
取的政策提出整體⽅法，並對歐洲案例進⾏研究，以此作為採取這些策略的基礎。

!
!
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CHAPTER 1
A GENERAL INTRODUCTION

!
Counterfeiting has existed for almost as long as commerce. Even during the Roman Empire, one could find counterfeit amphorae, copies of famous craftsmen intended for resale. The
problem is therefore neither new nor easy to deal with. As a Frenchwoman based in Asia, I see
first-hand the power of European brands and the counterfeits based on their designs. Here, we
shall focus on counterfeit luxury products in Taiwan and Hong Kong.

政 治 大

!

立

1. Introduction, a general background

‧ 國

學

1.1. From counterfeit to fake trademark, a global issue for luxury goods
1.1.1. Definition

‧

Since counterfeit is our core issue, we will first and foremost try to briefly review what is

y

Nat

sit

meant by counterfeit products and distinguish the terms "replica" and "knockoff". Then, we will

n
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explore the issue of trademark.
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Counterfeit goods are illegal, low-priced, and often lower quality replicas of products that typi-

Ch

engchi

cally possess high brand value (Nia and Zaichkowsky 2000). From there, we understand "replica" as "an exact copy or model of something"1, "a duplicate of an original (…) work"2. What,
then, is the difference between replicas, knockoffs, and counterfeits?
Counterfeit is the exact duplicate of another product: it infringes the trademark – the brand – of
that product’s mark. By contrast, a knockoff only resembles the original product and therefore
does not fall afoul of the law. Since the logo or the brand is nowhere to be found, it is not seen as
an exact replica. In other words, all knockoffs are copies or duplicates of an original product, but
not all the replicas are knockoffs since some go further and become counterfeits. Such replicas
1
2

Oxford dictionary, lexico.com, accessed June 4, 2020, https://www.lexico.com/definition/replica.
Idem
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use the trademark of the original goods in order to dupe the customers into what they believe – or
not – to be an authentic item. Consequently, a fake trademark is an unauthorized copy of the
brand taken from the initial product and applied to its replica.

!
1.1.2. The international trademark system
For the most part, luxury goods are registered under their brand through a trademark.
"The term ‘trademark’ includes any word, name, symbol or device or any combination thereof

治
政
plies to register on the principal register established by this act,
大to identify and distinguish his or
立 from those manufactured or sold by others and to indicate
her goods, including a unique product,
(1) used by a person, or (2) which a person has a bona fide intention to use in commerce and ap-

‧ 國

學

the source of the goods, even if that source is unknown" (Kitch and Perlman 2009, 5). The latter
are nowadays protected under the international trademark system. This protection, also called the

‧

Madrid System, is a "convenient and cost-effective solution for registering and managing trademarks worldwide. (Companies have to) File a single application and pay one set of fees to apply

y

Nat

sit

for protection in up to 117 countries which have ratified WIPO. (They can also) Modify, renew
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or expand (their) global trademark portfolio through one centralized system"3 for more efficien-
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1.1.3. counterfeit as a global issue
The global market for counterfeits today is estimated to exceed $600 billion, accounting
for approximately 7% of world trade.4 The International Chamber of Commerce (ICC, 2015) estimates that the industry loses as much as $12 billion every year to counterfeiting (Nia et al.
2008). Therefore, it seems essential to slow down the global taste for counterfeits in order for

3

“Inside WIPO,” accessed December 11, 2020, https://www.wipo.int/about-wipo/en/.
“World Customs Organization,” accessed December 11, 2020, http://www.wcoomd.org/en/media/newsroom/2006/august/the-first-review-customs-and-counterfeiting-2004.aspx.
4

!15

DOI:10.6814/NCCU202100385

The Institutional Issues of Luxury Counterfeits: The Cases of Hong Kong and Taiwan

brands to prevail over copied goods (Bloch, Bush, and Campbell 1993). Ethical problems aside,
counterfeits are also responsible for job losses at industries connected to legitimate manufacture
and is usually linked to international smuggling and illegal trafficking networks.5 This transnational crime is a global issue that impacts national and international economics and politics. It is
therefore unsurprising that the international community and companies leagued themselves and
their resources to tackle this global issue. In 1967, the World Intellectual Property Organization
(WIPO) was established, and it now counts 191 states as members. This self-funded agency of
the United Nations (UN) focuses on intellectual property services, policy, information and cooperation.6 Its mission is to lead the development of a balanced and effective international Intel-

政 治 大
mandate, governing bodies, and procedures are set out in the WIPO Convention. A similar inter立

lectual Property (IP) system that enables innovation and creativity for the benefit of all. Their

national body, the International Anti-Counterfeiting Coalition (IACC), was founded in 2006. Be-

‧ 國

學

sides these initiatives, various other actions marshalling a wide range of resources, organizations,
associations, and institutions operating on national or global scales have also emerged over the

‧

years.
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y

However, all these organizations do not seem effective enough in the fight against coun-

al

er

io

terfeiting and especially in luxury goods where consumers often knowingly purchase counterfeits

n

despite the efforts of most luxury brand marketers (ICC 2015). Therefore, the key issue is the

Ch
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demand: indeed, supply exists to meet demand. The question of why consumers are attracted to

engchi

purchase such products remains uncertain (Zaichkowsky 2006, 320), but it seems quite obvious
that a parallel can be drawn with why people buy luxury brands in the first place. Nevertheless,
although we will briefly come back to this element, this work will focus more on institutional
response to such issue rather than the motives of those that demand counterfeits.

!
5

Dana Thomas, “The Fight Against Fakes,” Harper’s BAZAAR, January 9, 2009, accessed December 11, 2020, https://www.harpersbazaar.com/
culture/features/the-fight-against-fakes-0109_.
6 “Inside WIPO,” accessed December 11, 2020, https://www.wipo.int/about-wipo/en/.
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1.2. The origin of counterfeit
Now more than ever, counterfeit appears to be a pervasive and growing problem for most
countries. Luxury brands, mostly from developed countries, appear obvious victims, yet other
countries with strong purchasing power and huge potential markets also suffer. It is also an issue
for emerging countries, which usually produce and export these fake products. Therefore, victims
abound at all points of the manufacture and distribution of counterfeits. While counterfeit manufacture generates economic activity, it does so at the cost of strengthened organized crime and
exploitative labor conditions. It is also worth mentioning that, in many cases, these countries are

政 治 大

treated as rogue states by others when their governments fail to curb counterfeits. Among these
countries, China is notable as both victim and perpetrator. It is nearly the world’s largest econo-

立

my, with a huge market for luxury goods and a middle class with strong and growing purchasing

‧ 國

學

power in recent years. It is also the dominant manufacturing force in the global economy with an
advanced export infrastructure. Various analyses over the years sources show that the majority of
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the world’s counterfeit goods are exported from China.7
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Figure 1
Seizures of counterfeit goods in 2013 per country
Source: The Economist
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Figure 2
Seizures of counterfeit goods in 2016 per country
Source: Promomarketing

7

Figure 1: “Stamping It Out,” The Economist, April 23, 2016, accessed December 11, 2020, https://www.economist.com/international/
2016/04/23/stamping-it-out.
Figure 2: Brendan Menapace, “Apparel, Wearables Top ICE Counterfeit Seizures for 2016,” Promo Marketing, accessed December 11, 2020,
https://magazine.promomarketing.com/article/apparel-wearables-top-ice-counterfeit-seizures-2016/.
Figure 3: “Stamping It Out,” The Economist, April 23, 2016, accessed December 11, 2020, https://www.economist.com/international/2016/04/23/
stamping-it-out.
Figure 4: Brendan Menapace, “Apparel, Wearables Top ICE Counterfeit Seizures for 2016,” Promo Marketing, accessed December 11, 2020,
https://magazine.promomarketing.com/article/apparel-wearables-top-ice-counterfeit-seizures-2016/.
Figure 5: University of North California, 2010, accessed June 4, 2020, https://www.unc.edu/courses/2010spring/law/357c/001/ACG/stats.html
Figure 6: “In the Fight Against Counterfeits, Even the Raids Can Be Fake”, The Wall Street Journal, December 3, 2015, accessed June 4, 2020,
https://www.wsj.com/articles/in-the-fight-against-counterfeits-even-the-raids-,can-be- fake-1449171005.
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Figure 3
Seizures of pirated or counterfeit goods in 2014 per product
Source: The Economist

Figure 4
Percentage of counterfeit seizures in 2014 in the US
Source : Promomarketing
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Figure 5
Counterfeits seized by the US authority
Source: The Wall Street Journal
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Figure 6
Value of seizures from Country in 2005
Source: The Anti-Counterfeiting Group
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Such sustained counterfeit manufacture undermines the competitiveness of many western
companies in markets around the world. South East Asia (SEA) is a region of growing economic
importance both globally and to western companies. Yet, the majority of counterfeits in SEA are
imported from China (Intellectual Property Office 2015), and often transit through Hong Kong
and Taiwan. Geographically, economically, and politically, these places are at the core of the
problem, but they remain more or less under China’s influence. They are both under China’s
yoke even though they maintain a high degree of autonomy when it comes to customs and law
enforcement. Their special status thus invites deeper analysis. Also, their geographic proximity
as well as their relative comparable population, politics, and economics strengthens this logic. As
key transit points in the international flow of counterfeit goods, it is worth examining the strate!18
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gies and policies implemented by their governmental organizations to tackle the issue.

1.3. From local news items to a regional analysis - a bottom-up approach
To explain and tackle this global phenomenon, we chose to focus on a specific core region. Even though the goods usually come from Mainland China, we shall focus ourselves on
their first destination: Hong Kong and Taiwan.8 Our analysis will use a bottom-up approach,
where we explore local factors first. Consequently, we work upwards through national factors to
regional interactions. Given the illegal and shadowy nature of the activities that we intend to stu-

政 治 大
reporting of catches, and then extrapolate to local, national, and finally regional levels. We begin
立
dy, accurate local data is difficult to acquire. We can nonetheless rely on news articles and local

here with two press articles relating to two seizures as indicators of the extent of counterfeiting.
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In other words, this allows the least erroneous information to be collected on a subject that remains a gray area and where data collection is complex. We will also cross-check these samples
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against official estimates and reports by the various actors involved. Throughout, we must keep
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in mind that the information available on this subject depends on what governments know and
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want to communicate, what the media choose to report, and what various actors can actually tell
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from what they know. Finally, even though local seizures provide insight at specific points in
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time,9 and although they may appear to be isolated, counterfeiting is an organized crime that re-
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lies on international and regional networks with national and then local relays. Our analysis will
attempt to highlight the different levels of action both in terms of the product distribution network and the public response to it.
Two specific cases will therefore be studied as entry points to the two places that we propose to
highlight. Each case therefore refers to a seizure of products in the territories of Taiwan and
Hong Kong, respectively. We chose two cases we believe to be emblematic of the issue and that
will serve as reference for further analysis. Moreover, we choose these individual cases over a

8
9

We will come to this comparison and the choices of the cases later in the methodology.
Hong Kong case -seizure of goods on a back clandestine shop.
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broader, multi-case analysis in order to highlight similarities and parallels between the territories
and their actions to combat counterfeiting. Finally, these cases shall serve as illustrations and
examples of territorial policies. The real subject of study remains the history of public policies
and responses by each territory as well as possible improvements of the measures already in
place.

!
Hong Kong
We first examine a seizure carried out in Hong Kong in the first week of December in

政 治 大

2015. The article, from the South China Morning Post, was published a week later on December

立

17.
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"More than 600 counterfeit products worth more than Hong Kong$ 1 million were confiscated
inside (a) shop’s secret storeroom, reported the commander of the intellectual property general
investigation division. Apparently, a 200 sq. ft storeroom was situated behind the shop’s cashier

‧

counter and was displaying more than 20 brands of counterfeit items – mainly women’s leather
handbags, shoes and accessories – for regular clients only. Walk-in customers were not allowed
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access. The fake products were sold at 30 to 60 percent of the original prices of the genuine
goods (…) and the shop bought the goods for a few hundred to thousands of dollars each but sold
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them for thousands of dollars up to more than Hong Kong$ 10,000."10
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The apparent target for these products was the female office worker in the district, and the seized

engchi

goods were smuggled into Hong Kong from the mainland. The article also notes how in the past
11 months of that year, customs officers seized about Hong Kong$85 million worth of counterfeit items, representing a 20 percent rise in seizures over the same period the previous year. This
rise is undoubtedly due to the enforcement action against counterfeit activities at street level and
at border checkpoints. Finally, the end of the article recalls that
"Under the Trade Descriptions Ordinance, the maximum penalty for selling or possessing for
sale counterfeit goods is a Hong Kong$ 500,000 fine and five years’ jail.".11

10 Article
11

relating our first case from Hong Kong: (Lo 2015)

Idem
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Taiwan
The second article12 relates a similar event in Taiwan. It was published on January 11,
2018 and relates the arrest of three people suspected of being connected with the alleged production of counterfeit luxury goods. The Taichung police raided a warehouse in Taichung’s Beitun
District and found 1,400 counterfeit items, including handbags and clothing. The company at
fault was allegedly selling fake luxury goods online.
"The confiscated items have an estimated value of NT$ 10 million (US$ 337,826), and the business generated revenue of about NT$ 2 million each month. (…) The counterfeited goods included clothing, shoes and backpacks that copied popular Chanel, Givenchy, Louis Vuitton, Gucci,

政 治 大

Burberry, Calvin Klein, Kenzo, Nike, Adidas and other well-known brands’ designs."
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Following the vein of the previous Hong Kong case, the Taiwanese suspects were in contact with
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Chinese factories, which helped them produce counterfeits of famous international brands, which
they imported to Taiwan through the company. After that, they resold the goods online through
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five online channels, including Yahoo, Shopee, Taobao, and Facebook. Customers could purchase the goods with discounts between 20 percent and 50 percent from (original) retail prices.
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Even though these two news articles are comparable in time, geography, nature as well as
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the origin and the nature of the goods and their retail price, a few elements still differentiate
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them. First of all, the Hong Kong retailer maintained that he did not mislead the customers with

Ch

engchi

seemingly genuine goods; by contrast, the Taiwanese company claimed it had access to
"brand-name companies’ outlet distributors, factory-direct goods with only slight damage, or
engaging in ‘parallel imports’ of the genuine product lines".13

Whether the customer did or did not believe the retailer is beside the point: both merchants provided misleading information. Also, they used different retailing strategies: the Hong Kong seller
sold quietly from a storeroom at the back of a shop, whereas the Taiwanese retailer chose to resell products openly online from an intermediate local warehouse. Various factors affect counter-

12 Article
13

relating our second case from Taiwan: (Pan 2018)

Idem
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feit retailing choices; customers’ behaviors matter, but so do the local strategies used by the government to counter counterfeit sales. This is the crux of our inquiry: to what extent are these
differences informed by the different strategies put in place by the different governmental organizations of the two countries, which then force sellers to adapt their retailing processes? Are the
policies implemented by the Hong Kong and Taiwan’s institutions efficient? What other alternatives and improvements could be considered in order to counter the counterfeiting industry?

!
2. Literature review

政 治 大
thin two specific regions: Taiwan and Hong Kong. Let us therefore examine the history of public
立
policies towards luxury and counterfeit goods in Taiwan and Hong Kong.
The subjects at stake here are counterfeit luxury goods and the political response to it wi-
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Most research regarding luxury goods has been conducted in France by locals and publi-
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shed in French. It is a niche subject which has not yet been dealt with on a global scale. This is
not surprising given we consider that most of the major luxury brands and the large luxury
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groups originated in France, or, as in the case of watchmaking brands, Switzerland.14 Unfortuna-
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tely, even these French-language studies are still relatively sparse, recent, and confidential. Our
study is therefore all the more essential as it sheds light on these works and places them in
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Even though the first publications date from the late 1970s, counterfeiting is still regarded
as a rather young field of research. This is why counterfeiting research has not yet established
itself as an autonomous research stream (Staake, Thiesse and Fleischean 2009). Instead, it is distributed across different strands of management research, including strategic management, marketing, and logistics, and generally treated as pieces of economic and business research. Therefore, our literature review relies based on journals in the areas of management and economics.
Indeed, it is important to keep in mind that this topic of research has been poorly documented in
political science, lending extra importance to this research. Because of our subject and our entry
14

The big names in watchmaking are most often stamped with Geneva and have their manufacturing workshops in Switzerland in the Joux Valley
- a French-speaking part of Switzerland.
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point to the field through our case study, we will concentrate first on defining the key concepts at
stake, then we will go through the academic and legal frameworks already in place, and then elaborate new strategies. Finally, we will connect to current issues of IPR enforcement in Asia and
especially in China to explain our choices of Taiwan and Hong Kong for study.

!
2.1. Luxury counterfeiting
Per published statistics, luxury goods are clearly commonly and frequently counterfeited.
In the following charts,15 the products under the headings "handbags/wallets", "Watches/

治
政
大down, we find that leather goods,
not the largest, share of affected products. If we go one level
立
jewelry (including watches), fashionable apparel, and luxury are the types of luxury products that
Jewelry", "Wearing Apparel/Accessories", "Footwear" and "Labels/Tags", represent a major, if
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are most frequently found during seizures. In addition, they fall under the same type of legislation: the trademark system because they belong to a mark which is, by itself, the origin of the
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will to copy. In the case of watches and jewelry, however, we should be cautious. Watches and
fine jewelry are sometimes subject to patents in addition to their trademark protection. Even if
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the brand remains the main object of copy, some workshops also try to replicate manufacturing
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techniques. They therefore reproduce at lower cost with often lower-quality materials, mecha-
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in these cases, only a professional watchmaker
the watch, might see the difference.
h e n gbycopening
hi U
n

nisms, tolerances, and stones – say, synthetic stones instead of their precious versions. However,

Therefore, we have chosen examples of seizures that focus on fashion and leather goods which
generally do not have these double trademark and patent protections.

!
15

Figure 7: “Intellectual Property Rights & Wrongs: CBP Counterfeit Seizures,” Datamyne, April 21, 2014, accessed December
11, 2020, https://www.datamyne.com/blog/resources/intellectual-property-rights-wrongs-cbp-counterfeit-seizures/.
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Figure 7
US IPR Enforcement seizures per type of products in 2012 and 2013
Source: Descartes Datamyne

政 治 大

Within the last century, much research explored the world of luxury, its perceptions, and

立

consumers’ behaviors. However, fake luxury or the imitations of these luxury products is a new
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field, so the literature remains patchy and contributions are rather recent. Also, counterfeit luxury
goods is usually taken separately when it comes to academic literature and the research fields.
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Here again, it mostly concerns physical distribution channels, production, and supply-demand
factors (Sharma and Chan 2017). A few studies also explore the effects on the brands themselves
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(Nia and Zaichkowsky 2000), but little work traces the counterstrategies. Here, we will not pro-
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terms and concepts we will expand on later in Chapters 2 and 3.
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vide a comprehensive and exhaustive review of what has been done, but shall define the main
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First, luxury brands are defined as
h “those
e n gpurchased
c h i Uby consumers more for their psycho-

logical, hedonic and/or symbolic value, rather than because of their functional or economic va-

lue" (Cesareo, Pastore and Williams 2017, 193). Jean-Noël Kapferer, one of the main scholars
who worked on luxury, (Kapferer 2015, 228) points out that rather than being just about a product, people purchase luxury goods as a lifestyle. He explains that luxury brands have several
characteristics: "an exceptional level of quality; rarity (both physical and virtual) and exclusivity;
scarcity (both real and artificial); symbolic power; ostentation and conspicuousness; history, heritage and tradition; high level of craftsmanship; and of course, high price.” The overall luxurious
industry represents more than 1 trillion dollars and is significantly threatened by the trademark
counterfeiting.
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The classification from Grossman and Shapiro on deceptive and non-deceptive counterfeit also
appears crucial in the case of luxury goods. Indeed, in many cases, the customer purchases a fake
article fully aware of its illicit state. The customer wants to be part of the luxurious lifestyle even
though he or she doesn't have the corresponding financial means or interest in spending the money demanded. Phau and Teah (Phau and Teah 2009) go even further explaining that this predominant phenomenon in luxury brand makes the customer a willing participant and an accomplice
of the counterfeiters. As previously explained by Nia and Zaichkowsky (Nia and Zaichkowsky
2000), the consumers can clearly distinguish the fake from the original thanks to the price, distribution channel, and the inferior quality of the counterfeit itself. Going further, we agree with

政 治 大
tive. In fact, more and more, the frontier between fake and original becomes porous and we can
立
Gentry and al. (Gentry et al. 2001) in questioning this dichotomy of deceptive and non-decep-

encounter a spectrum from extremely deceptive to extremely non-deceptive. Cesareo, Pastore
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and Williams elaborated and provided a comprehensive graph on this new scale. It seems very
accurate to point out that nowadays the perception of the authenticity of an item is not as clear as
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it used to be. Again, the price, distribution channel, and the quality are all clues that seem ob-
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vious when buying. However, the proliferation legitimates channels for primary and secondary
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sales of luxury goods shows that we should not oversimplify the problem. Our objective here is

n

al

er

not the full and comprehensive study of consumer behavior regarding luxury counterfeit, but
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more using luxury counterfeit as the object of our case study.
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2.2. Defining illicit trade
As Thorsten Staake, Frédéric Thiesse, and Elgar Fleisch (Staake, Thiesse and Fleisch
2009) relate, most publications group piracy and the counterfeit trade together along with other
forms of illicit trade. However, it seems undeniable that we should define distinct terms for a better understanding of the key concepts at stake here. As shown in the previous figure, illicit trade
and intellectual property cover three very specific domains which do not necessarily cover the
same kind of products: trademarks, copyrights, and patents.
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Understanding counterfeiting as "the infringement of intellectual property rights (IPR)"
and "therefore (being) a form of illicit trade,"16 we will first try to differentiate "counterfeit trademark goods", from "pirated copyright goods" and "infringed patent goods". According to the
"Agreement on Trade-related Aspects on Intellectual Property Rights (TRIPS), counterfeit trademark goods "include(s) any goods bearing, without authorization, a trademark which cannot
be distinguished in its essential aspects from the trademark registered for such goods," while,
according to the World Trade Organization,17 “ ‘pirated copyright goods’ refers to infringements
of copyright and related intellectual property rights” (Staake, Thiesse and Fleisch 2009). These
two areas, however, very often overlap since one product is typically registered under both laws.

政 治 大

Finally, according to the WIPO definition a patent is "an exclusive right granted for an invention,
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Figure 8
Classification scheme of counterfeiting and related terms
Source: from Staake, Thiesse and Fleisch
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which is a product or a process that provides, in general, a new way of doing something, or offers
a new technical solution to a problem. To get a patent, technical information about the invention
must be disclosed to the public in a patent application."18 As previously mentioned, in our field,
this would mostly concern certain types of watches and jewelry. Therefore, these products will
voluntarily be left aside. Let us then use the classification from Staake, Thiesse, and Fleisch to
better clarify our area of interest.

16

Quarles & Brady, “Anti-Counterfeiting and Brand Protection Strategies for China,” accessed December 12, 2020, https://fr.slideshare.net/Quarles/anticounterfeiting-and-brand-protection-strategies-for-china.
17 “World Trade Organization - Home Page - Global Trade,” accessed June 4, 2020, https://www.wto.org/.
18“Patents,” accessed December 11, 2020, https://www.wipo.int/patents/en/.
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This clarification clearly shows the path from illicit trade to IPR infringement to counterfeiting to
finally, the physical goods at stake. Even though it is not our main point of focus, it seems relevant to add that deceptive counterfeiting stands for buyers purchasing fake articles without being
fully aware of the intellectual property infringement; whereas non-deceptive counterfeiting depicts customers who buy copies knowingly and and well-aware of the "illicit nature of the product" (Staake, Thiesse and Fleisch 2009). Most publications offer deep insight on patents and
numerous significant inputs have been made in the area of copyright. However, and even though
trademarks are mostly copied, the trademark protection domain seems still rather new and poorly
documented.19
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Breakdown by type of infringed right per seized articles
Source: European commission, 2007

Taking the founding texts dealing with counterfeits, it is clear that most of the information collected is descriptive rather than comprehensive. Analyses provide overview rather than
examining the issue in greater detail. Moreover, and as previously mentioned, most studies focus
on the production chains and supply-demand dynamics, ignoring entirely institutional response
and counterstrategies.
Let us nonetheless use these sources to better define the concepts of imitations, wholesale
19

Figure 9: Cademan, Henriksson and Nyqvist 2012, 1
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piracy, and outright piracy (Kaikati and LaGarce 1980). The first publications emerge in the late
1970s with the works of Hansen (Hansen 1978, 69) which mostly describe the intentions of purchasing counterfeit articles. Later Kaikaiti and LaGarce (Kaikati and LaGarce 1980) defined the
different forms of brand piracy, strategies to prevent counterfeiting and an outline of international laws to protect trademarks. However, the article seems a bit outdated since it does not take
into sufficient consideration the current capabilities of the counterfeit pirates. Grossman and
Shapiro (Grossman and Shapiro 1988b) then discussed the price-demand curves of deceptive
counterfeit products and genuine articles. They also characterized non-deceptive counterfeits as a
slow gangrene on both the brand and the product. Later on, Nill and Shultz (Nill and Shultz

政 治 大
tions. Hilton (Hilton, Choi and Chen 2004), in 2004, came out with a very useful typology of
立
1996) explained the ethical decision-making and the moral reasoning behind the purchase inten-

counterfeiting that occurs in the clothing industry in addition to discussing the ethical bases of
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the Intellectual Property. Finally, a few years ago in 2006, Bosworth (Bosworth 2006) gave and
studied statistical evidence on the counterfeit industry, its scope, causes and consequences.
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From this general overview, we distinguish a few authors such as Kaikaiti and LaGarce, Hilton,
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and Borthworth who will be very useful for a general outline on counterfeit as they directly
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concern our subject. Again, these terms and ideas will be reviewed in our second chapter to give
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2.3. Legal issues and legislative concerns
IPR is undoubtedly the key field for any issue touching counterfeit goods and trademark
protection. For the purposes of this analysis, we chose to only focus on the authors summing up
the concepts that are relevant for us.
Globerman (Globerman 1988) briefly discusses the cost of trade protection. He recommends a
policy approach that emphasizes the “private” efforts of brand owners to protect their products
rather than strengthening retaliatory trade legislation. Taking a global perspective, Jain (Jain
1996) investigates the conflict between the industrialized and developing countries, which favor
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a high and a low level of protection, respectively. This highlights a preponderant element for our
study: the relatively low levels of protection instituted in Hong Kong and Taiwan, especially as
compared to industrialized peers.

Because most globally-recognized luxury brands are from

Western countries, they might expect the strong IPR protections of their home countries to have
spread to other wealthy regions. However, because of the relocation of the production to lowercost countries, among other reasons, they must now contend with the poor IPR protection these
countries have and the attendant flood of counterfeits. Nevertheless, let's keep in mind that we
cannot conflate Taiwan, Hong Kong, and China. The latter produces the goods whereas Taiwan
and Hong Kong seem to be victims rather than the origin of the problem. Shultz and Nill (Shultz

政 治 大
violations of IPR within the context of social dilemmas. Following the same logic, Javorcik (Ja立

and Nill 2002) further elaborate on this issue by introducing a theoretical perspective to examine

vorcik 2004) explores the relationship of the degree of enforcement of IPR on the composition of
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foreign direct investment. The data from these studies indicate that investors relying heavily on
the protection of IP are deterred by weak IPR regimes are deterred from undertaking local pro-
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duction but encouraged instead to focus on distribution of imported products. This dynamic is
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present also in sectors that do not heavily rely on IPR protection. It is all the more curious that
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luxury brands invest so much in Asian regions, such as mainland China, which have apparently
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This literature review highlights a crucial point in our project. Certain works examine the

engchi

development of counterfeiting through the lens of differences in protective systems between the
countries that create these brands and the countries that manufacture their products. Others point
out the weaknesses of existing frameworks in producing countries and the distribution chains
that follow. However, no one highlights problems that may arise from the interactions between
protection regimes and the distribution chains that span across them. In other words, many authors examine specific elements, yet it seems that no one tried a more holistic approach. In this
work, we will consider a combination of factors and weaknesses as stimulating to the counterfeit
trade. Finally, and especially in light of the creation of multinational institutions like WIPO, although there is a trend towards more uniform applications of existing frameworks, these rules are
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only as strong as the mutual enforcement and coordination between the member states. In other
words, what if the real problem was not only the existing framework or the countries producing
counterfeits, but rather the lack of cooperation or complementarity between these frameworks?

!
2.4. Possible alternative to avert counterfeit trade
Most researchers have focused on managerial countermeasures as possible improvements
to thwart this illicit trade. Yet this places the onus on the firms and the companies rather than the

治
政
ver, we believe this is but one part of the overall whole. We大
think that not only must companies
立governmental organizations at various levels implement effimake efforts, but so, too, should
governments. It may reflect industry demand for effective anti-counterfeiting strategies. Howe-
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cient strategies. Some of the existing reports have been ordered by big companies or brands by
contracted IPR services or consulting agencies. It is therefore not surprising that these reports

‧

focus on company operations: they want to change and improve what can control. Nevertheless,
their strategies have already made great strides and we believe that the current efforts should now
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target another level.
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For instance, Michael Harvey (Harvey 1988) identified strategies that companies could or should
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use to combat counterfeit trade – hand-off, prosecution, withdrawal, and warning – but he does
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not elaborate at all on any public governance
Chaudhry
h e nstrategy.
i U (Cesareo, Pastore and Williams
h
c
g
2017, 193) went further and addressed the questions of how managers can conceptualize the intellectual property environment, how such environments affect market entry decisions, what anticounterfeiting strategies are frequently used, and how efficient each tactic is in the host country
market. Following, Hung (Hung 2003) observes that not many companies are able to oppose
counterfeit trade on a managerial and legal basis. He supports this with the example of the Chinese environment where the response strategies recommended in business literature only show
limited effect. He concludes that foreign companies may have to wait until China becomes enough of a victim instead of a beneficiary of product counterfeiting before they can rely on better
protection of their intellectual property. The idea is echoed in recent work by young scholars
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such as Aisha Farraj (Farraj 2015) in her article "The Third-Shift Problem in China: The First
Step is Admitting You Have a Problem". This also shows how, slowly, beliefs are shifting: greater attention is being paid to government works.
Other perspectives yield interesting insights. In particular, Olsen and Granzin (Olsen and Granzin 1992) investigate licit supply chain participants instead of brand owners with respect to actions towards illicit trade. Their study is undoubtedly important when assessing the acceptance of
anti-counterfeiting strategies, though it neglects the role of public institutions. As previously explained, while the existing literature provides practical guidance for activities prior to and during
production, recommendations are mainly based on observations of established practice and are
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only rarely directly derived from the characteristics of the counterfeit market or on state-level
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public decision making.

2.5. A lack in the sociological approach
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Most scholars, such as Bloch, Bush, and Tom, divided counterfeiting research into the
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investigation of supply chains on the one side and the demand dynamics on the other. In both
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cases, the main analytic focus is on how production arises to meet expected consumer demand.
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Clearly, the role of government policy and practice is omitted. The fact that most publications on
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the subject are mainly economic or business-related neglect a whole field to study: the strategies
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enacted by governmental organizations to tackle the issue. Indeed, there is an opportunity to approach the problem from a different angle: what public policies are implemented by the governments to eliminate fake goods? What about the evolution of law and jurisprudence in response to
reality? What strategies have been deemed effective through available evidence, and where and
how could improvements be made to institutions and organizations on state and regional levels?
For our study, we will base ourselves on the sociology of organizations and the theory of
institutions. The goal here is to highlight existing strategies to counteract the counterfeiting of
luxury products and then to analyze the positive and negative effects of the existing framework
in order to finally propose a more efficient alternative in this struggle.
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Our work will therefore first lay the conceptual foundations for the counterfeiting of luxury product brands in Chapter 2, and then we will update the legal and institutional framework that regulates the fight against forgery in Chapter 3. We will anchor the existing strategies in the theory
of institutions. We will return to, among others, Emile Durkheim, for whom the institution has a
proper existence outside the individuals; Michel Foucault’s theory that the institution normalizes
through a constraint on formality; and Erving Goffman, who sees the institution as a means of
imposing standards to which individuals adjust or oppose. We will use these theories to describe
the various existing national institutions, customs regulations, and the control of goods on the
soils of Hong Kong and Taiwan. We will see that the institution is an organ which emanates from

政 治 大
the intentions of individuals (Valade 1998, 121) – especially in the case of international institu立

the interactions between individuals (Paquot 2012), and that it is the product of an aggregation of

tions such as WIPO or IACC – in order to organize resources for a common purpose. Following
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these analyses, it will be clear that in Taiwan, as well as in Hong Kong, there are already legislative frameworks and institutions with varying degrees of clarity to govern IPR stemming from
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each region’s relative sovereignty. As we will explore in greater depth in Chapter 4, brands also
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have several international organizations and institutions to help strengthen IPR protection. Ove-
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rall, it is a collective action, or at least a concerted and convergent action led by a plurality of ac-
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tors – states, companies, institutions, organizations – that is required to fight unauthorized co-
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h e n g cthath collective
synchronization, because it is on these foundations
i U action rests.

pies. It is therefore a question of understanding and analyzing the existing mechanisms and their
Indeed, coopera-

tion is not, as we will see later, natural. It is built and strengthened as a social construct. Only
then do IPR protections and the fight against counterfeiting become better organized both in
terms of quality and quantity. Businesses, intellectual property as a whole, customs, institutions,
and organizations, both national and international increasingly coordinate planning and execution. They also become increasingly interdependent in their functioning and activities, increasingly governed and regulated by a common framework such as the WIPO or the IACC, and subject
to international laws and agreements such as the TCA or TRIPS.
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3. Theoretical framework
As mentioned above, in our work, we will mainly base ourselves on the theory of institutions as well as the sociology of organizations. It is therefore necessary to analyze the different
existing institutions and then to question and understand their roles in the fight against counterfeiting.
Before that, let us first discuss the different terms and concepts at stake, distinguishing
institutions from organizations. It is easy to conflate the concepts and attribute a common sense
to them, so we will identify distinct characteristics so that we can better understand and use them

治
政
ting, and then apply the theories of Emile Durkheim and Mary
大 Douglas.
how these two domains interact 立
to produce a new reading of the concepts.

later. We shall therefore review the authors and concepts related to trademarks and counterfeiFinally, we will see
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After that, we will scrutinize the Taiwanese and Hong Kong institutions through this analytics framework. We will examine in detail their government, juridical structure, IPR enforce-
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ment, and general organization with respect to the matter.
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3.1. Reviewing the conceptual framework
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3.1.1. trademark counterfeits theories
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In the case of trademarks and their copies, publications on the subject have highlighted
that terms have malleable definitions. Therefore, we offer a summary table of our key concepts
and their definitions to better highlight the terms that interest us here. We have chosen the distinctions of Lai and Zaichkowsky, completed by Cordell et al, as they allow a simple, effective,
and comprehensive vocabulary for the large category of counterfeiting. We can then distinguish
counterfeiting, piracy, imitation of brands, and finally what they rightly qualify as gray zone. We
fully agree that counterfeiting is actually a rather generic term that deserves clarification from the
start.
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Table 1
IPR Classification
Source: definitions from WIPO
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Table 2
Overview of the counterfeit concepts
Source: from Lai and Zaichkowsky and Cordell and al.
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definitions presented above for our focus on trademarks.
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Then, within the domain of counterfeit we will adopt the distinctions of WIPO and the
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We will therefore assert that the infringement of a trademark is in fact a direct copy, often
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of inferior quality, of an original brand product which is distinguished in a precise manner and
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U of said product intend to dehe
often reproduces the label and packaging
identically.
n g c hThei resellers

protected by intellectual property. This copy is often extremely similar to the original and also

ceive the consumer.

!
3.1.2. organization vs institution
Many terms – system, structure, function, organization, and institution – deserve special
attention here since they will be the foundations of the framework of our study. Therefore, we
have chosen to refer to the Durkheimian conception of institutions as well as further developments made by Douglas and Groffman. To sum up, the institution has its own existence: it exists
outside of individuals (Durkheim), it brings together symbolic structures (Douglas), and imposes
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standards to which individuals adjust or can even oppose (Goffman). Below is a table of definitions by various authors that will be relevant to this work.

立
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Table 3
General overview on institutionalization
Source: from Virginie Tournay (2011)
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We include also the postulate20 that each part or each organ of the society is arti-
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culated with others, and so the resulting system and functions are an organization. Thus, we dis-
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tinguish the system and its functions (organization) separately from the structural components
(institutions).

Ch

engchi

Despite the fact that evolutionists confuse the organization as both the whole and the part,
here we took the decision to dissociate the two and take the organization as the result, the sum of
the institutions, their exchanges, and their actors. Thus, we take the Durkheimian (Durkheim
1983) acceptance of the term which considers an organization as a general structure with more or
less elaborate order. For our work, this definition means that institutions and organization are not
interchangeable: the former, through practice and action, gives rise to the latter. Unlike more
recent schools of thought, we choose to maintain this distinction because it allows a wider scope

20

This postulate comes from our own French School of Sociology background.
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and more features for our analysis. We will not ignore other, more liberal, founding fathers like
Spencer, Weber, or de Tarde, but we have chosen a conception which assigns more natural and
institutionalist definition of these terms, along with a more global understanding of organization
and more organic notion of institution. We believe in the interdependence of institutions and organization such that the former conditions and participates in the making of the latter. In this
sense, we challenge the idea that the organization must be studied autonomously and independently (Bernoux 1985).
For Durkheim, an organization is more or less perfected, that is to say the natural sum of
its past and contributing factors. However, unlike natural organisms, whose internal functions

政 治 大
in societies (Durkheim 2013, 367). We will here also recognize the contributions of Marcel
立

operate mechanically, the institution of classes is cultural and arises from struggles and conflicts

Mauss (Ledent 2004, 36) who adds that the organization is a general arrangement used to coor-
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dinate parts of society and not an elementary grouping related to social structure and action. Therefore, it makes sense to study the institutions at stake and try to compensate for weaknesses to
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then conceive of a better and more efficient global institution.
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However, we will not apply Durkheim's definition of the institution, as it appears to
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contradict his notion of organization, but we will rather follow the idea that the institution is the
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product of a social history marked by symbolism, a social form specific to humans and guarantor
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examples of institutions which are the product
i Uhistory of a society, holding the moc hsocial

of cohesion. As a result, a law, a government organization such as customs and the police are all

nopoly of symbolic power in that they guarantee the cohesion of individuals. Mauss thus ex-

plains the institutions and the social structure: "We therefore understand by this word both uses
and fashions, prejudices and superstitions as well as political constitutions and essential legal organizations; […] True institutions live, that is to say change constantly: the rules of action are
neither understood nor applied in the same way at successive moments, even though the formulas which express them literally remain the same. […] There are two main orders of social phenomena: the facts of social structure, that is to say the forms of the group, the way in which the
elements are arranged there; and the collective representations in which the institutions are given" (Mauss and Fauconnet 1901, 150-151 and 162). Institutions will therefore here, as with
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Bouglé (Bouglé 1909, 154-216), serve as organs of society which aim to integrate horizontally,
to reinforce its cohesion in the face of what can divide it. Thus, the legal system, the laws, the
customs, the police, and so on are all measures taken in order to unite individuals against divisive
threats: crime and trafficking, for example. Sometimes, however, the term “institution” will apply to an association, established for the purposes of better integrating society. Indeed, we accept
the idea that man, being naturally interdependent, creates associations with others in order to relieve individual burdens. This formulation also more fairly reflects the complexity of modern
society and our subject of study. Undeniably, there is a great multiplication of groupings that coalesce around common goals, some of which then associate and intersect – like the police and cus-
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toms, for example. Despite their own purpose, these institutions can associate and cooperate.
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Following Durkheim and according to the table above, let us now consider the ideas of
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Mary Douglas. For her, institutions go even further and bring together symbolic structures. Douglas answers the question of the origin and the foundations of social order by shedding light on
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the role that cognition plays, thus highlighting how individuals construct institutions. Of particular interest to our analysis, she highlights the influence of institutions on individual thoughts and
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shows that the former is what maintains social order. It then appears that institutions, just like
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Durkheim's society, forge individuals and therefore guide their activity. It is natural, then, to look
at the influence institutions have in the fight against counterfeiting and on the companies of
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Hong Kong and Taiwan. For instance, what role do institutions play and to what extent do they

engchi

intervene in the decision-making processes and the strategies employed by Hong Kong and Taiwan in the fight against trafficking?
Before we answer this question, we should recognize that institutions are created as an expression of collective will and action. According to Mary Douglas, institutions reflect "the emergence
of common beliefs and the possibility for latent groups to achieve a certain degree of collective
practice" (Douglas 2004, 71), with the only initial condition being that the members, without
wanting to give up their individual freedom, seek to ensure the survival of the group. It therefore
follows the line of Durkheim and Fleck who advocate that because individuals share the same
categories of thought, so are they interdependent with each other. This perspective combines ra-
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tional choice theory and functionalism, whereby institutional foundation draw form utilitarian
(individuals seek to maximize their utility) and rational (seeking consistency, stability, and order
of people) influences. Mary Douglas goes further and explains that “individuals, when they select among the natural analogies those which are going to be authentic, at the same time select
their allies and their enemies, as well as the pattern of future social relations. By building their
interpretation of nature, they also constrain the construction of their society. In short, they are
building a machine that thinks and makes decisions on their behalf” (Douglas 2004, op. cit. 99).
Therefore, a certain notion of reciprocity appears: the individual creates the institutions which
will mold individuals and organize their society.

政 治 大

While cognition plays a central role in the foundation of social order, the resulting order
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in turn influences cognition by delineating systems of thought. This relationship then influences
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worlds and ways of thinking, especially the ways of classifying subjects and objects among
themselves. Institutions generate and organize information by defining classification methods but
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also by managing memory. One might assume that classification methods arise naturally as a
consequence of objective comparison. In truth, as a result of the process of naturalization of ins-
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titutions discussed above, judgments of similarity are instituted and instead correspond to prin-
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ciples of inclusion-exclusion in defined categories and not to the sensory and objective measurement of qualities. Institutions provide categories for thought which then evolve with the social
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order. Likewise, they organize and structure memory by highlighting information that supports
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and is in accordance with the established social order, and generally makes those that are incompatible slip into oblivion. Therefore, "to observe how criteria are set which highlight certain
types of events and obscure others is to examine the social order at work in individual
thoughts" (Douglas 2004, 106). Taking up the concept of "structural amnesia" established by
Evans-Pritchard, Douglas shows us how institutions, by building styles of thought, organize
memory in a coherent way, so as to justify and rationalize their existence. In short, the social system models the system of memory: "a competitive society celebrates its heroes, a hierarchical
society its patriarchs, a sect its martyrs" (Douglas 2004, 119).
Thus, institutions generate the prism through which we understand the world. It would seem then
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that we let them think for us. With a cleverly chosen example from the very field of social psychology, the author points out how institutions manipulate our reasoning while making themselves invisible. The idea that institutions think for us is all the more difficult to accept as it
seems to deprive us of all independence of mind. Moreover, as Mary Douglas deftly points out,
this idea challenges her own reasoning since this analysis itself fits within a social framework.
How then can we have an objective (or at least as objective as possible) look at ourselves, free of
the influence of institutions, if institutions mold our thoughts? We can avoid falling into a fatalistic relativism if we work to understand how this mechanism acts and thus earn a certain intellectual independence. To this end, Douglas takes up Ian Hacking's induction, where he describes a
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rate modes of classification, and therefore classifications, they then define in a certain way the
立
"labeling process" to explain the influence of the social on self-perception. If institutions gene-

identity of individuals who perceive themselves through the prism of these instituted nomencla-
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tures. In addition, individuals appear to redefine themselves and merge into new groupings as
they appear, and so modify their behaviors to suit. In short, "people make institutions, institutions
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make classifications, classifications shape actions, actions call names, and people, or other crea-
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Counterfeiting thrives because of the desirability of luxury goods and the willingness of
consumers to buy the goods. The choices to produce and purchase counterfeits are moral ones,
and we can query how the principles and framing flow from institutions. Such principles are held
sacred after repeat reinforcement in society, and it is then unconsciously that we let institutions
guide our decisions, almost as a reflex when it comes to fundamental choices. Douglas, by associating Hume and Durkheim, forces us to accept the idea that our principles of justice are a "social artifact" which meets the criteria of the sacred as defined by Durkheim. Attacks against them
arouse a passionate defense, they cannot be desecrated without harmful consequences and expli-
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cit invocations are associated with them (names, places, symbols, et cetera). It is then intolerable
and destabilizing to reject institutional attempts to administer corrective justice. Moral principles,
though, are also institutionalized and therefore need to be put into context. "When individuals
disagree on issues of elementary justice, their conflict becomes completely insoluble if it involves institutions based on incompatible principles" (Douglas 2004, 172). Yet, Mary Douglas
refuses moral relativism: for her, not all justice systems are created equal, and while they cannot
be taken out of context, it is nevertheless possible to compare them. To do this, it is necessary to
study their coherence, their effectiveness, their proximity to the population, and so on. A theory
of justice must therefore take into account the relationship between the individual and society,

政 治 大
we must keep in mind that "to choose rationally [is] to constantly choose between several social
立
and hence the interest of studying the relationship between cognition and institution. Moreover,

institutions" (Douglas 2004, 171).
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Our logic is to evaluate the response to counterfeit trafficking by comparing the institu-

‧

tions involved. We will have a dialogue with different actors at several levels: individuals, firms,
national institutions, and supranational institutions. Again, we will extend Douglas' model to le-
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vels higher than her initial work, drawing links between the local, the national, and the global for
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issues governed by national and international legal frameworks. We must engage these levels, for
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trademark protection is institutionalized at the national, regional, and international level, and all
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these elements, both actors and institutions, clearly reflect the myriad strategies and measures
that we find in the field.
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Having established our objectives, let us now examine the legal framework and existing
institutions to Taiwan and Hong Kong through the prism of the theory of institutions in Chapter
3. In Chapter 4, we will review the strategies that arose as a system, and then consider what alternatives might be incorporated to increase efficiency in the fight against counterfeiting. Given
that our analysis emphasizes the actions of and interactions between institutions, we will try to
provide answers through the sociology of organizations.
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3.2. Theorizing the current existing framework
In Chapter 3, we will return to the different participating institutions and the laws in place
for analysis. At that time, we will use the following methodology, and frame our cases as illustrative examples of our theories.

3.2.1. Comparing the governments’ institutions
Our analysis will begin with the different parties at stake. Many different entities have
stakes in combating counterfeit: for Hong Kong, the customs and excise department, the Intellec-
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wan Customs, the Taiwanese Intellectual Property Office, and the Taiwan Intellectual Property
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tual Property Department, and the Hong Kong Trade Development council; in Taiwan, the Tai-

Court. We see here that both Hong Kong and Taiwan governments created similar logical divi-
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sions and tasked dedicated institutions with similar areas of responsibility.
During our comparison, we will employ Lionel Chaty's (Chaty 1999, 267) breakdown. He dis-
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tinguishes three main elements in the analysis of institutions: the inhabitants, the places and
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things, and the rules. An “inhabitant” is to be understood as agent or actor but meant to be neutral
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and free from any theoretical interpretation. He then evokes their occupied (institutional) posi-
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and their representation. He then defines “places and things” as the geographic position of the
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institution, the exterior appearance of the buildings, the internal structuring of the premises, and
their technical tools. Finally, he understands “rules” as the legal, practical, and promotional rules.
In the case of our institutions, it will not be a question of drawing up a list of characteristics according to these different elements but rather of choosing those which appear relevant in order to
highlight the positive, effective aspects of these institutions and, by contrast, areas that malfunction and require improvement.
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3.2.2. The current juridicial framework
At each level, different laws and legal systems apply. Firms protect themselves through
their own operations, and states have their own judicial strategies. At the top, states try to synergize efforts through regional or international initiatives. This last area will be further reviewed
later with a more global perspective. For our analysis of legal systems, we shall rely on Hauriou's (Millard 1995) work and sociological grounding. He explains that "a little sociology takes
you away from the law, a lot brings it back". Thus, to go beyond a simple description of the
preexisting Taiwan and Hong Kong frameworks, we will apply the analysis of two elements: the

政 治 大

connection between all the ways of knowing the law and assigning a place to the law in the social. Thus, the law is given its proper sociological context. However, we will not use Hauriou's
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conception of institutions, and instead maintain our Durkheimian perspective.
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Given how much previous work focused on the firm, it is no surprise that recommendations emphasized a coordinated legal team within the firm. Let us deal with this institution first.
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Many argue that a deep, coordinated legal team is vital, encompassing specialized legal advisers
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on to retained legal counsel. Counterfeit protection is effectively nonexistent without legal enfor-
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must for businesses when trying to close counterfeit operations.
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cement (Olsen and Granzin 1992). Berman (Berman 2008) claims that legal actions are a definite
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Yet just like any other crime, firms cannot
the law intoUtheir own hands; their lawyers must
h etake
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use legal weapons to battle counterfeiters. Moreover, since this is a never-ending process for
many firms, it is best to have a close working relationship with retained counsel or even an inhouse team. Chaudhry, Zimmerman, Peters, and Cordell (Chaudhry, Cordell and Zimmerman
2005) recommend building specialized teams and capabilities, arguing that managing trademarks
and patents in all markets of operations is extremely complex. Harvey (Harvey 1988) also explains trademarks for brands and their products must be registered virtually everywhere, a process intended to guarantee full legal protection. He further argues that legal strategies and tactics
should seek to maximize protection, subject to the firm’s business objectives. Moreover, if counterfeit is discovered, legal actions must be as swift as possible to remove fake product from the
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market or channels, because the process may be slow. A business cannot itself act unilaterally; it
must interface with law enforcement through its legal team (Berman 2008). This is why retained
legal teams earn the most attention and study among researchers and are often held as the most
important player in the firm for fighting counterfeit. Furthermore, there are many articles of law
at both local and higher levels that a legal team could wield, such as: “Trademark Counterfeiting
Act”, “Anti-counterfeiting Consumer Protection Act”, and “Stop Counterfeiting in Manufactured
Goods Act.” (Berman 2008) Chaudhry, Zimmerman and Cordell (Chaudhry, Cordell and Zimmerman 2005) argue that when managing trademarks and patents, it is important to recognize
various patent claims and jurisdictions across borders. In spite of supportive programs such as
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policies in support of trademark, it is often critical and difficult for global or expanding firms to
立
the World Intellectual Property Organization, which develops and promulgates coherent global

have the appropriate level of legal expertise working closely or within the firm to manage trade-
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marks, IPR protection, and patents in multiple markets. Fees and expenses can quickly rise to
unaffordable levels. Therefore, we acknowledge high inequalities in IP protection between large
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companies and smaller firms. The authors also claim that non-profit organizations and govern-
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ments have an essential duty to maintain and current understanding over a wide range of ever-
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changing legislations across nations (Chaudhry, Cordell and Zimmerman 2005). The report
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"Economic Impact of Counterfeiting" by the OECD (OECD 2008) also argues that coordination
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provide support, identify concrete objectives
mitigate
c h irisks,

between these institutions is necessary to provide a multilateral legal enforcement framework to

wish to operate in countries with weak domestic legislation and protections, such as India and
China. Such institutions should lead targeted initiatives to support brands and undermine counterfeiting at lower levels (OECD 2008).

3.2.3. IPR enforcement as an organization
The cost and rationale of collective action will be developed in more depth in Chapter 4.
Here, we lay the foundations of our reasoning in order to introduce the importance of organizational analysis and the analysis of cooperation. We distinguish in our work three organizations:
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the respective organizations of Hong Kong and Taiwan as systems arising form the networks of
institutions and groups of actors in each respective region, and the interregional organization
which exists between these two regions both directly and within international context. We will,
of course, not neglect the particular political and economic statuses of Taiwan and Hong Kong
vis-à-vis China.
Since our object of study is not just the institutions but also the resulting organization, we
will treat them as social objects, and then take a step back to identify their roles and gauge their
effectiveness. We therefore distinguish organizations as a result or conglomerate of "legal-political realities" (Revel 2006), and will then query their features, such as legal status, size, sector of
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highlight the rationalizations made by different models as well as identify possible bureaucratic
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activity, and branch of government. In reviewing the internal systems of organizations, we can

dysfunction, followed by a deconstruction of the models in order to highlight the costs of coope-
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ration, the limits of organizational logic, and the cohesion of organizational boundaries. This will
finally allow us a better insight into the concept of cooperation and its utility.
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As noted above, we will follow Durkheim's formulations of institution and organization.
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the disparate parts of a society. In this
h e toncoordinate
gchi U
n

The organization is thus a path-dependent reality that synthesizes the different strata of the past

sense, the organization in response to counterfeiting can be understood as a general arrangement
following a series of measures taken. These measures, whether institutionalized or not, form a
whole. Institutions such as customs, police, and various governmental and non-governmental organizations engender a formal structure where informal relationships and links grow, interactions
with varying degrees of institutionalization occur, and which then may club to form supranational organizations such as WIPO.
We believe that organizations, knowingly or not, work to rationalize (Weber 1964) and "organize" in order to maximize effectiveness and efficiency around their objectives. However, like
any set of interactions, there are certain bureaucratic limits. As Michel Crozier (Crozier 1963)
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explains, bureaucratic vicious circles develop in organizations whose operation is based on impersonal rules, which then become myopic and relatively ineffective – a point made obvious
since counterfeit trafficking remains. However, we do not accept Michel Crozier’s assertion that
these bureaucratic traits can appear to compensate for malfunctions. According to him, they
would arise naturally and in response to problems of cooperation and power. However, in light of
the persistence and even the growth of trafficked volume, we question the idea that malfunctions
are not a burden for an organization. For us, it is clear that they only add to other problems and
reduce the efficiency of the organization.

!

治
政
大 models for cooperation
3.2.3.2. Deconstructing the organizational
立

Deconstructing the concept of organization will serve to better understand the concept of
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cooperation. Indeed, collective action is not natural and therefore carries costs, both economic
and human. It requires mechanisms, such as the establishment of links between the various insti-
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tutions. Given that all these groups and actors have a common interest to fight against counterfei-
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ting, the best way to achieve their goals seems clear: pool resources so that all may work towards
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and partake in the success of this interest. However, common interest, coordinated effort, and
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pooled resources do not imply homogeneity, and the persistent heterogeneity in an organization

i
n
U

v

encourages us to not confuse actors with individuals. Not all actors gain the same advantages or
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benefits from participating in this collective action. Brands should, a priori, derive more benefits
than governments or their institutions. Despite a certain degree of collective gain, these disparities will prove to be influential towards explaining the limits of the existing organization. Therefore, when it will come to comparing actors, we will treat institutions as actors rather than the
different parties at stake. In addition, we expect each institution will seek to pay the lowest possible cost while deriving the greatest benefit, not to mention freeloaders who only withdraw the
benefit of collective action and do not contribute to the costs. The larger the group, the greater
this freeloader problem. Consequently, in the case of organizations like the ones which fight
against organized traffic, these motives will limit the execution and effectiveness of chosen strategies.
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However, the contribution of the selective incentive (Olson 1965) should not be ignored,
either. In addition to the financial damage that such traffic generates, institutions or countries
deemed insufficiently committed to combatting counterfeit may be penalized, and those that
commit to the cause may do so only for the potential rewards. For example, we may expect that
countries have no wish to be labelled as rogue states by others because of their refusal to ratify a
convention or agreement, nor suffer the consequent penalties.

!
3.2.3.3. An alternative to the existing frame - cooperation

政 治 大
that it does not respond to functional imperatives, but is rather the product of strategies, and so is
立

Despite organizations’ stated motives, the fact that the organization is not natural means

one form of collective action. It is a system in which relationships of cooperation, negotiation,
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forces, and conflicts are forged between the different groups of actors, the institutions. As a result, organizations quickly develop quirks, which limit their organization as such, their integra-
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tion at higher levels, and finally their consistency. With this in mind, we may draw parallels with
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work by Pierre Grémion (Grémion 1976). He studied local political and administrative systems
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and reflected on the links between the decentralized state services in France and local political,
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administrative, and economic leaders. He highlighted the interconnectedness of these two sides:
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any substantive analysis of an organization must analyze national leadership as influencers and
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instigators of organizational change. Thus, one obtains an organization which is shaped both by
its leaders and which itself influences its actors. In the same way, brands, as leaders, will contribute to the crafting as national institutions, just as other groups or actors will apply their expertise to guide global strategies. This is how cooperation between institutions and supranational,
multi-party organizations like WIPO are created.
As stated above, the organization is motivated by a common interest: the fight against
counterfeit. This interest arises from the contributions of actors, groups, and even institutions.
Thus, it is important not to forget the motivations – where their interests lie – that define the guiding principles and strategies. Here, we understand the concept of strategy as the consistency of
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the behavior of an actor (or group or institution) (Dion 1993). From these strategies flow the power relations established in the organization that dictate its relationships with other parties.

!
3.3. Additional remarks and notions
Per our general outline, we will first review theoretical concepts that explain why and
where counterfeiting occur. Therefore, our research will first employ Grossman and Shapiro’s
deceptive / non-deceptive distinction, as well as the typology of counterfeiting occurring in the
luxury clothing industry as established by Hilton et al. We will also make use of Bosworth, in

政 治 大
deceptiveness in response to the initial Grossman and Shapiro classification. From this founda立

particular his discussion of statistical evidence on the impact of counterfeit and his continuum of

tion, we can consider how the facets of the organizations and institutions contribute to the state
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of affairs and thus influence organizational perspectives. In regard to infringed trademarks in our
different cases, we shall make use of Jain, with his general description of intellectual property

‧

infringements and the conflict between the industrialized and developing countries, as well as
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Mitchell and Kearney’s discussion of measurement techniques for brand confusion to better eva-
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luate the nature of trademark infringements. Our focus shall remain on luxury goods as unders-
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tood by the work of Kapferer and Michaut. Then, we will review in detail the public policies
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that Taiwan and Hong Kong have tried to implement, utilizing both general global and Chinese
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perspectives. We will examine all levels: from individuals to companies, national dynamics, and
lastly the institutions involved. Throughout, we will discuss the possible alternatives to the status
quo. We shall review Harvey’s formulations and suggestions for improvement, then set our
sights first to the level of government organization and then to the intergovernmental level. Our
suggestions shall encompass improvements to policies, cooperation, and communication between the relevant actors.
In conjunction with our theoretical underpinnings on organizations and public policy, we shall
also embark on a broad overview of the Asian environment for the production of counterfeit, in
particular that of mainland China. Thus, shall we frame the case studies and our research within
organizational theory. The focus on luxury goods is a deliberate choice: this subcategory is a use!48
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ful entry point to generalized counterfeit and yields useful insight on the current inefficient organization and possible alternatives. We will examine the powers, relationships, and social connections as well as the configurations and communication among groups. We will consider the institutional arrangements for production and the trade of goods and services as a whole. We will
then contemplate governments as organizations themselves, highlighting their internal processes
and subdivisions, their roles, and the efficiency of their field work. In other words, this bottomup approach will allow us to extrapolate global strategies and policies from the case studies of
Hong Kong and Taiwan.
According to the report "The economic impact of counterfeiting and piracy" by

政 治 大

the OECD (OECD 2008), a primary market of a genuine good is characterized by simple econo-
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mic theory, where businesses are trying to maximize profits by exercising monopoly power
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through their International Property Right- protected products. Counterfeit products that enter
this primary market are generally intended to deceive, where the consumer will be fooled into

‧

thinking that they are buying genuine product. In other words, the market is poisoned by unauthorized infringement of trademarks and protected products. This in turn may adversely impact
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sales for the rights holder and have negative concurrent effects, including decreased brand loyal-
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ty and diluted brand image (OECD 2008).
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consumers who are aware that their purchased
is not authentic.
h e n product
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In contrast to the primary market is the secondary market of non-deceptive counterfeit:
Here, the expected de-

mand for the genuine product is lowered, thus requiring either restricted supply or lower equilibrium prices. Even here is the brand’s image harmed. A survey made by Chaudhry (Chaudhry
2006), showed that a large market of infringed products negatively affected the choice to purchase a genuine product. More copies easily available for purchase lowers the desirability of the
genuine article, which can be catastrophic for expensive products by high-status brands (OECD
2008). Because this secondary non-deceptive market makes previously exclusive products “accessible” to consumers that otherwise could not or would not buy, so then is the product’s exclusivity diluted. Brands thus lose the pricing power and ability to maximize profits they once had.
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Trademark is a quality that is available for any product and helps define it: "Trademarks
are the outcome of establishing recognizable designations and symbols for material goods, services as well as firms. They are a crucial part of the innovation and commercial process, helping
to differentiate the quality and content of products and services in the market place" (Mendonça,
Pereira and Godinho 2004). It bars unauthorized use, sale, import, or replication. The loss of this
protection can threaten economic growth. According to “The economic impact of counterfeiting
and piracy” by the OECD (OECD 2008), when an entrepreneur designs and launches a product
which subsequently becomes popular, he or she opens a new market for many to enter. The entrepreneur would certainly be negatively impacted if another buys the product, copies the product

政 治 大
fits for himself or herself. This example is sadly reality for many entrepreneurs (OECD 2008).
立
and its branding, sells the copies in other markets at a lower price, and keeps the illegitimate pro-

Just as for legitimate trade, the Internet has enabled a vast expansion in counterfeit trade and op-
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portunity. The OECD report on counterfeiting argues that this scenario is exactly what threatens
global economic growth (Grossman and Shapiro 1988).
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The international nature of modern commerce further underscores the importance of pa-
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tents, copyrights and trademarks, and IPR protection on a global scale. A high percentage of the
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world’s counterfeits are manufactured in China, Vietnam, Thailand, and India, all of which possess weak domestic intellectual property rights, patent legislation, and ineffective means to pu-
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nish and deter offenders (Chaudhry 2006). Domestic weaknesses and failings quickly become
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international failures. Today, even with global initiatives such as the Madrid System, trademarks
are still, in general, geographically bound. Businesses have to apply individually for protection in
each market they seek to protect. Though WIPO provides a standard procedure for patent protection in all countries that have ratified the agreement, and the WTO has developed global trade
agreements and fora for collaboration, nationals still idiosyncratically enforce IPR, and these
agreements alone are insufficient for consistent protection and enforcement.

An Asian problem
Governments and their institutions share responsibility with firms, and intellectual pro!50
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perty, though an intangible asset, constitutes a significant share of a firm’s value. IP is often the
result of extensive investment in research and development, careful brand management, and a
consistent pledge to high quality and exclusiveness. However, the growing momentum of emerging markets in Asia – where these intangible assets are difficult to protect – plus the increasing
dismantling of border controls to ease the flow of international trade, and finally the increasing
integration and interaction between institutions and organizations in far-flung areas, require new
measures to protect these assets and safeguard companies from unfair competition. Product
counterfeiting in particular – the unauthorized manufacturing of articles which mimic certain
characteristics of genuine goods and which may pass themselves off as registered products of

政 治 大

licit companies – has developed into a severe threat to licit companies and consumers alike

立

(OECD 2008).

Though our cases focus on Hong Kong and Taiwan, in reality these are effectively retai-
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lers for their neighbor, China. Also, even though they are generally autonomous, they are still, at
least from an international point of view, Chinese. We must therefore interrogate the Chinese sys-
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tem in our analysis. Regrettably, there is little literature on counterfeit in these regions, and what
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is available is of poor and inconsistent quality. Although Hong Kong, Taiwan, and China main-
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tain independent anti-counterfeit organizations, we assert that they all draw from a common
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cultural perspective: that of China. Over the past two decades, China has taken great strides in
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U laws: the Trademark Law (1982,
h eofnessentially
China’s current IP legal framework consists
g c h i three
developing a comprehensive system of IPR legislation (Yang, Sonmez and Bosworth 2004).

revised 1993 and 2001), the Patent Law (1984, revised 1992 and 2000) and the Copyright Law

(1990 revised 2001). We will pay particular attention to the Trademark Law. These laws are
complemented by regulations (OECD 2005). China, Taiwan, and Hong Kong have also progressively accepted their international obligations for the protection of IPR. China joined the World
Intellectual Property Organization (WIPO) in 1980, ratified the Paris Convention for the Protection of Industrial Property in 1985, and signed both the Madrid Agreement concerning the International Registration of Marks and the Integrated Circuits Treaty in 1989. Finally, with its WTO
membership in 2001, China accepted the obligation to adhere to the Trade Related Aspects of
Intellectual Property Rights (TRIPS) Agreement of the WTO. Taiwan and Hong Kong, not being
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recognized as sovereign countries, cannot join any of these organization nor sign the treaties.
This is why it is even more important to highlight Chinese ratification as setting the example.
Accession to the WTO, in particular, considerably motivated China to strengthen its IPR protection. In quick order, China revised its intellectual property laws and regulations, promulgating
new regulations and abolishing old ones in order to align the scope and strength of IP protection
with the TRIPS Agreement. By the end of the first year of its transitional period, the WTO Council formed a positive opinion towards China’s fulfillment of its obligations, including with respect to the TRIPS clauses. Later in 2003, China continued the effort by introducing a number of
regulations and administrative protection measures, such as the regulations on customs protec-

政 治 大

tion of IPRs, implementation measures on copyright administrative sanction, and regulations on

立

compulsory patent licensing and on the administration of patent agencies. Despite these efforts,
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concerns remain about the enforcement of IPR protection in China, and Chinese authorities have
recognized the need for stronger enforcement, particularly in the areas of administrative enfor-
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cement, civil enforcement, criminal enforcement, and customs enforcement. In addition, the
State Council created the National Office for Rectification and Standardization of Market Eco-

Nat

sit

y

nomic Order to enhance coordination and strengthen the enforcement of IPR protection. Some 21
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government ministries and national agencies, including SIPO, participate in the work co-ordinated by this Office. Combating counterfeit production and sales and protecting intellectual proper-
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ty has been the main priority of this steering group since 2004. The National Office also organi-
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zed a week-long nationwide campaign in April 2004 to raise the awareness on IPR protection of
the Chinese people — a key obstacle to greater IPR protection in China (OECD 2005, 9-11).

!
4. Research questions and research hypotheses
As shown in the literature review, there is a lack of analysis on trademark in general, and
consequently none for Hong Kong and Taiwan. Rather, much research has been conducted on
China as a whole and on global counterfeit. Patents and copyright have garnered much attention
and numerous studies, but trademark is generally left aside.
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We aim to shed light where, to date, there has been none. We ask: what are the strategies
that Hong Kong and Taiwan use to fight against counterfeit? To what extent may these different
strategies be considered efficient and effective? What could be done to improve such legislation?
By comparing two specific events which occurred in these two different places we will tackle
their current strategies, their policies, and their efficiency, as well as the areas which could be
improved to finally institute a new comprehensive approach to trademark protection.
In summary:
1) What is trademark counterfeiting and why such an issue?

政 治 大

Through the trademark sub-category, we will illustrate the very concept of modern counterfeiting and its importance.

立

2) What are Hong Kong and Taiwan’s governments’ reactions to the problem?
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We will use our two examples of seized goods in 2015 and 2018 and extrapolate to Hong
Kong and Taiwan at national levels, and then detail the strategies both places use in their efforts

‧

to eradicate the phenomenon. Our two news items will serve as entry points to the strategies –
through institutionalization and sociology of organizations – that both countries implemented.
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3) What alternative for a more efficient and comprehensive strategy?
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Finally, we will highlight which existing structures and organizations are the most effi-
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cess will help us specify a more international
holistic approach to tackle the problem. We
h e nand
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cient in fighting against infringed goods and consider what areas could be improved. This pro-

will use the EU as an example of a multinational system and draw parallels where possible.

!
5. Methodology
As with most research into illegal or criminal trafficking, we have an extremely limited
amount of information to work with. Thus, quantitative methods or statistical analysis seems inappropriate given core uncertainties about the legitimacy, veracity, and objective truth of the
available data. Whereas Hong Kong gives a few numbers and attempts transparency, Taiwan
gives no communication. We therefore chose to pursue a qualitative analysis.

!53

DOI:10.6814/NCCU202100385

The Institutional Issues of Luxury Counterfeits: The Cases of Hong Kong and Taiwan

Consequently, three points of view were possible: that of the traffickers, that of the brands, and
finally that of the institutions. Obtaining information that is valid from the point of view of criminals is not only dangerous but also of questionable scientific quality. In other words, if information directly given by criminals could be obtained, how could it be trusted? Obtaining information directly form brands is also almost impossible, but for different reasons: brands do not
want to disclose that which could harm their brand or carry legal consequences. What information is available is more qualitative than quantitative. Moreover, the brand perspective is already
well-represented in published research. Ergo, the institutional perspective is the most valuable
contribution to the field: the information, although limited, can still be cross-checked against

政 治 大
the publications to carry bias – governments are strongly motivated to signal active work and
立

other sources such as official organizational publications and press articles. Although we expect

progress – we can still glean from them institutional motives and draw comparisons between the

‧ 國

5.1. A Comparison between places and events
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two countries.
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We narrow our focus to Hong Kong and Taiwan, and then compare and
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and the strategic.
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With this research, we may assess behavior in two different realms: the organizational
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methodology thus U
e n g c h i requires some degree of consistency
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contrast places, events – two seizures of counterfeit goods as reported by respective media, organizations, and institutions.

between the events and response; too much disparity in, say, chronology and nature would intro-

duce too many obfuscating variables and differences. Therefore, these two specific places carry
enough similarities to provide useful entry points for analysis.

!
5.1.1. Why these two articles?
The use of these two events are a matter of availability rather than choice. As mentioned
previously, few sources are available and informational quality is low. Only events and cases
that could be cross-checked would be suitable. In other words, as the institutions are generally
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our main source of information, press articles are effectively the only other source of independent information on the work and role of institutions in practice.
Seizures are few, so their disclosure in the press is equally rare. Before settling on our cases, we
attempted to gather as many reports on recent seizures as possible of comparable reporting quality and characteristics. Yet, only these two cases stood out as sufficient to be emblematic and representative. While we could have simply compiled a list of all cases regardless of quality, we
believe this would be intellectually dishonest. Reported seizures do not transparently represent
the traffic on the ground. Traffic must be incredibly well organized to be so pervasive, and the
seizures represent only a tiny part of the true extent. Moreover, often seizures are not representa-
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tive of the traffic; the quality and quantity of goods discovered can differ considerably from what

立

is available on the black market. In general, the goods found are not the best copies available; the
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best copies are better concealed and often pass into mainstream distribution channels unnoticed.
Furthermore, seizures are not always publicized. Often, they simply fade into an aggregate num-

‧

ber or percentage then reported by customs. Finally, the fragmented and disaggregated nature of
modern online and social media makes compiling an exhaustive list of cases with suitable quality
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a fool’s errand. We therefore chose to focus on two emblematic cases of comparable quality and

io

er

aspect to best illustrate the role, the advantages, the work, and the limits of the actors involved in
the fight against counterfeiting. While possibly less ambitious in scope, this project compensates
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with intellectual honesty and depth.
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For each selected case, we conducted as exhaustive a survey as possible with available reporting
in order to select the article with the most complete and richest information. The articles around
each subject are all available in the appendix.

!
5.1.2. Why are they comparable and to what extent?
As previously mentioned, we chose to ground our understanding of the issue through case
study. We will consider as many details, facts, and generally types as appropriate and possible.
Each case will correspond to a research area. From there, we will examine each case by itself, as
well as the subsequent response in each place. We expect that the responses, the strategies, the
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institutions, and the policies mobilized and proper to each place are products of idiosyncratic local conditions. In other words, from similar facts we shall observe how local variations yield disparate outcomes.
Our two cases cover recent events. For Hong Kong, we have a seizure of fake luxury goods in
Admiralty worth HKD $1M from December 2015. For Taiwan, we have a seizure of fake goods,
including copies of luxury products, worth NT $10M from January 2018. From these cases we
shall examine the response of the different organizations at stake in the two locations, identify
general themes where appropriate, and then recommend improvements. Because the cases are
recent, we believe the data and response represent present conditions.
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5.2. Two comparable places?
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Is it reasonable to treat Hong Kong and Taiwan as comparable places, especially when
there is no international consensus? Taiwan, whose constitutional name is the Republic of China,

‧

is only recognized by 18 states including the Holy See and must work constantly to maintain this
small international representation. Though the island maintains relations with many states, the
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vast majority are relatively informal. These states recognize Taiwan as a province of China but
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not as an independent state. The People's Republic of China, for its part, claims sovereignty and
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clarified China's position on any Taiwanhdeclaration of independence.
Taiwan’s domestic goverengchi U
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will threaten or penalize countries that say otherwise. Since 2005, the Anti-Secession Law has

nance is, for all intents and purposes, not subject to any oversight by or interference from China,
but its relationship with China prevents Taiwan from obtaining any official representation in IOs.
Thus, fewer countries recognize Taiwan, preferring its all-powerful neighbor. In our work, we
position Taiwan as a space with sufficient autonomy and independence to follow its own model
in political, economic, and legal terms.
Hong Kong is another particular space. From the retrocession of this former British protectorate
in 1997, it has operated according to the principle of a single China, two systems. The goal was
then to maintain a semblance of autonomy and freedom – particularly in terms of economy, justice, and expression – for at least fifty years following the handover. These exceptions, plus its
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quasi-democratic Parliament, allowed Hong Kong to present itself as an entity distinct from China, and to sign bilateral agreements with other states. These exchanges involved economic, fiscal, and legal systems different from China, and allowed Hong Kong to establish itself as the financial center of Asia. However, recently China exerted more direct control over the city-state,
thus violating the spirit of the original handover treaty. This changes not only the practical status
of Hong Kong, but also the entire legal system already in place. Because most of our sources and
our case study precede these recent changes, so we chose to regard Hong Kong as strong in its
autonomy.
With these points in mind, our research treats these two spaces as two states, in that they are rela-
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tively independent entities, legally, politically, and economically. This is a methodological bias

立

based on the facts as stated above and not the result of specific political demands. However, we
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will not forget their special relationship and connections to China. Indeed, all these parameters
are essential to understand the states of counterfeit traffic in these places.
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For these reasons, we chose to analyze Hong Kong and Taiwan together. Even though Taiwan is
a larger state and more autonomous than its neighbor, their geographic proximity as well as their
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political ties with China naturally led us to regroup them. They also have to face similar issues in
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relation to customs and infringed goods with China and between each other. Thus, we compare
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methods and evidence. We shall examine
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these two different places together, employing small-N comparative methods. We shall thus fo-

the strategies and structures used and implemented by these places in response to this specific
issue.
This type of study lends itself to heuristic analysis. In other words, we use induction and intuitive
understandings of politics and society to explore deeper, complex processes and relationships.
Examination through case study offers opportunity to highlight differences between reality and
theory, as well as structural and judicial factors.
Finally, a small-N comparison, especially ours, will better address case peculiarities without the
pressure to over-generalize places that, though similar, still retain unique historical, political, and
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social characteristics. Namely, though both maintain special ties with mainland China, such ties
do not imply complete standardization and consistency between all three, nor can the ties themselves be considered standardized.

!
Limitations
Even if comparison may be proper, naivete with respect to theory and reality is inexcusable. Hong Kong and Taiwan can be compared in that they are obviously geographically close,
of different size but of a similar order of magnitude. However, Hong Kong is attached more directly to its Chinese neighbor than Taiwan, which benefits from relative insularity. This is an im-
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portant detail, particularly for the distribution networks of goods. Also, Taiwan benefits from a
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relatively more established autonomy than its neighbor Hong Kong. In other words, and espe-
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cially since the re-election of Tsai Ying-Wen, Taiwan has turned away from China as its key
partner while the People's Republic of China exerts even more naked authority over Hong Kong.
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We expect our research will require future updates in order to reflect these new realities. Finally,
with Hong Kong a city-state and Taiwan a detached island not recognized as a nation by most
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states, mixing and exchanges between locals and foreigners does not occur on the same scale,
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ficantly less than before.
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especially after the 2020 riots in Hong Kong and the coronavirus epidemic. Exchanges are signi-
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5.3. How to compare them?
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As John Stuart Mill explained in "A system of Logic", volume 1 (Mill 2011), "the simplest and most obvious modes of singling out from among the circumstances which precede or
follow a phenomenon, those with which it is really connected by an invariable law, are two in
number. One is, by comparing together different instances in which the phenomenon occurs. The
other is by comparing instances in which the phenomenon does occur, with instances in other
respects similar in which it does not. These two methods may be respectively denominated, the
method of agreement, and the method of difference." Therefore, we will apply his method of difference when comparing Hong Kong and Taiwan, where counterfeit flows are similar, but reac-
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tions and treatment differ. The locations are comparable, and through our case studies we will
point out the similarities in the presence of fake goods in each region. However, official response varies, and must stem from each region’s unique features. Using this method, we will later
on acknowledge a crucial, determining factor for the outcomes one observes in one of the cases.
The method of difference provides stronger evidence for causal explanations and is specifically
adapted for regional and area studies: Hong Kong and Taiwan have obvious similarities and thus
qualify for this handling. Therefore, if the struggle against counterfeit appears more efficient in
some locations than others, it follows that local response carries greater weight than ties with
mainland China. Local socio-economic factors prevail.

政 治 大

To strengthen our methodology around comparison, we will go further than Mill and follow

立

Adam Przeworski, and Henry Teune’s "The Logic of Comparative and Social Inquiry" (Prze-
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worski, Adam, and Teune 1970). More than just the method of difference, we will apply "Most
Similar System Design", which shows how similar systems – for us, Hong Kong and Taiwan –

vant ones.
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can yield disparate outcomes. We will thus isolate significant factors for study and omit irrele-

5.4. How to choose them?
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As Charles Ragin and Howard Becker
in 1992 (Ragin and Becker 1992), “there is
h e nstated
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little consensus on what constitutes a case and the term is used broadly”. What matters is the
“limitation of attention to a particular instance of something”. For our purpose, cases are not
chosen to render judgement on established theories, and thereby approve or reject them, but rather to present cases that are indicative of the illicit trade and government response. In 1991, Michael Burawoy (Burawoy 1992) and his colleagues theorized the extended case method as the
purpose to discover flaws in and then modify existing social theories. They saw it as a way to
rebuild or improve theory instead of approving or rejecting it. Consequently, we shall not render
binary judgement on hypotheses, but rather find the limitations of the existing strategies and
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build towards a coherent global model. From each case study we will examine local reactions,
infer global trends, and identify opportunities for improvement.
We thus propose a multi-level analysis: at the institutional level on how and what strategies the
different actors at stake implement, at the organizational level on what is at stake in the process,
and then the efficiency of the whole system. Throughout, we must be mindful of the differing
politics and realities. The juridical systems and institutions differ widely. Accordingly, reality
may deviate from theory. Finally, let us recognize the limitations on observable fact: we only
have two cases to study and only as external observers. We can thus proceed with illustration but
should not pretend that our study is exhaustive. The cases shall rather be considered as samples

政 治 大

of the underlying system, and so may we, with confidence, peek into areas that would remain
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otherwise unknown. At the very least, we may state the known unknowns and unknown unk-
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6. Significance of the research and limitations of the study
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6.1. Significance of the research
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nowns (Danchev 2009, 188).

As previously mentioned, in the literature review, this topic lacks full, dedicated study.
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The first publications date back to the late 1970s. Therefore, counterfeiting is still regarded as a
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rather young and little-explored field of research. However, the public perception of counterfeit
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trade as a threat to both companies and consumers has risen dramatically in recent years, which
is reflected by the marked increase of reportage in industry journals and mass media, as shown in
the figure below.

!

Figure 10
Counterfeiting-related publications in academic and practitioner journals. 1976-2006
Source: Thorsten Staake, Frédéric Thiesse, Elgar Fleisch, (2009)
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In parallel, the annual number of related scholarly contributions has risen. However, counterfeiting research is not yet established as an independent field of study.
Most works and contributions end up published in trade publications and magazines.
Academic research remains patchy. Furthermore, the little academic work that exists focuses
mostly on illicit trade or counterfeit in general, and the case studies primarily emphasize China.
Some additional contributions focus on European or American dynamics and markets. Thus, the
academic body of research remains a work in progress. Our topic therefore feels timely and substantive.

Where most publications focus on patents or copyrights, we highlight trademarks;

where most articles zero in on China, we consider Hong Kong and Taiwan – on China’s periphe-

政 治 大

ry yet core to the issue. In the end, we seek to go beyond a mere description of symptoms and
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instead recommend remedies, in particular by leveraging the example of the European Union.
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Content wise regarding our proposition of global alternative organization
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Although the EU more closely resembles ASEAN in scope than simply the two areas that
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are Hong Kong and Taiwan, we nonetheless consider the links between Hong Kong, Taiwan, and
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China to exhibit some similarity to that between nations in the European Union. Our analysis as
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such is not a comparison between the Asian model and the European one in the fight against for-
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gery. Rather, the European Union serves as an organizational model to structure our organizatio-
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nal analysis. The choice of the EU is not arbitrary, either; it shall demonstrate through concrete
example that alternatives are not only possible, but also effective. By nearly any metric, the European Union is effective in its fight against counterfeiting and, as we will see later, has made
clear progress in this area with the help of a different strategy.
Finally, our restricted focus differs from that of previous research, which is preoccupied
with the supply chain of copied goods. This is also why most publications are oriented towards
business or economics. Our perspective is that of political science, addressing government strategy and response. The figure above illustrates how most emphasis to date is on the supply chain
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rather than government response (Staake, Thiesse and Fleisch 2009). Later in Chapter 3, we will
return to this point and place our study in context.

立

政 治 大

Figure 11
Facets of counterfeiting research along the supply chain
Source: from Thorsten Staake, Frédéric Thiesse, Elgar Fleisch, (2009)
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6.2 Limitations of the study
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We chose comparative politics as our means to construct valid generalizations. Nonethe-
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less we will keep in mind the possible flaws and weaknesses of our argument. Even though we
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lack quantitative description, we can nonetheless make qualitative assessments and describe dy-
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namics. Though we lack hard statistics on enforcement, legal
h e n g c h i U codes and precedent show structure and strategy, and in these areas we can articulate a new model and vision for eradicating
counterfeit. It is true that every country in the world is unique and useful comparisons may seem
nigh impossible, yet we will argue that a shared history and values give rise to similarities. Moreover, they rely on mainland China’s assent for autonomy, if not independence. These two
places are also comparable in terms of size and population (nature and number). Finally, they
both share the same problem and face the same challenges around the increase of fake goods in
the region.
We must be sensitive with our treatment of theories around illicit trade. It is easy to make naïve
conclusions and recommendations ungrounded in reality. Organizations may overlap and objec-
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tives may be unobtainable. Traffickers constantly develop and revise distribution strategies, and
modern communication aids their execution. Therefore, we will focus on theory and the conceptualization of practice.
Counterfeiting can be referred to as the first commercial fraud. It has grown in parallel with the
development of commerce itself. Ancient Greece and Rome saw counterfeit, though at a scale
best described as marginal and artisanal. Counterfeiting as we know it today appeared at the end
of the 19th century, coterminous with the development of modern brands and industry. It was
during this abundant period of innovation that Louis Vuitton understood in 1888 that combatting
counterfeit required not only patent registration on its flat trunks but also a distinctive print and

政 治 大

character on his creations consisting of a beige and brown checkerboard and bearing the inscrip-
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tion "Louis Vuitton trademark". Though that may have sufficed at the time, the opening of bor-
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ders and markets and later the borderless Internet came to undermine the monogram by allowing
counterfeiters to proliferate. The production as well as the sale of counterfeit products has new

‧

channels for scale.

Once occasional and artisanal, counterfeiting has industrialized and globalized to the point of
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being considered as a full-fledged parallel economy, illegitimate and criminal, and undermining
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the official economies of many, with a significant impact on the French economy. It is in this par-
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survive. For its part, the criminal economy
its web through the barely concealed support
h eexpands
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ticularly difficult context that firms large and small struggle to sustain their brands and evolve to

of certain states and the proven support of large criminal groups.

The following chapter shall lay the foundations of luxury brand counterfeit and the institutionalization of strategies to deal with them and their markets. This part therefore confines itself to a
presentation of the terms, definitions of key concepts, and an introduction to the environment of
the problem before later analysis in the following chapters.

!
CHAPTER 2
WHAT IS TRADEMARK COUNTERFEITING AND WHY SUCH AN ISSUE?
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The luxury companies are losing tremendous amounts of money and are trying to
improve their enforcement at all levels. The loss is so important that sometimes they have no
choice but to take drastic measures. One of the most famous case is undoubtedly Louis Vuitton in
the Italian market which in the late 1970s had to withdraw completely from the market when
they found themselves unable to compete with the counterfeiters of their products (Kaikati and
LaGarce 1980, 58). This illustrates well the importance of the research on the counter strategies
implemented and the necessity to find an effective model to fight this issue.
In this chapter we will try to give a thorough review of luxury trademark counterfeit in

政 治 大

Asia, and more specifically in Hong Kong and Taiwan. We will not aim at reviewing
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infringement in a global way but more to tackle the key concepts of understanding the issue in
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the region understudy.

It seems adequate to recall here that this chapter aims more to fly over the theoretical bases
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necessary for the understanding of the subject, than of the analysis in itself which will be detailed
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in depth in the following chapters. It is therefore a question of explaining the framework of this
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reasoning, hence the importance of introducing distribution networks in the cases that interest us,
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will lays the foundations at these levels only.
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already mentioned above, we will focus on the local and regional aspect only, hence this chapter

First, we will examine the concepts from illicit trade to trademark counterfeit and then more
specifically luxury trademark counterfeit in Asia. We will point out the special role of China and
its economy as well as its IPR. Then, we will go back to the success of counterfeit. Indeed, if
some reasonings seem obvious at first sight, others deserve a deepening. From the customers’
behaviors to the conception and production of specific articles and brands, we will also look at
the selling strategies and the weak enforcement at every level. In a third time, we will explain the
history of counterfeiting in Asia: where the goods come from and where they are going to.
Namely we will try to drill the wheels of Mainland China as the main supplier and Hong Kong
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and Taiwan as its neighbor retailers or transit points. Finally, we will detail the counterfeit market
in its whole as well as the retail chain: from the customers to the goods, to the pirates retailing
strategies. We will also go back to our specific seizure cases in Hong Kong and Taiwan. We will
try to understand to which retail strategy frame they belong and why. We will end up with
concluding remarks on the matter.

!
1. What is luxury trademark counterfeit?
The key concepts of our subject are obviously counterfeiting, and more precisely

政 治 大

trademarks and the illicit exchange of these goods. This section therefore aims to redefine these
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terms and bring them into the institutional framework that we have chosen as the basis for
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theoretical reasoning.

Kapferer and Michaut (Kapferer and Michaut 2014) note that the late success of luxury
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trademark counterfeit goods is not only obvious but growing. They report that one of the main
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reason for it is that "the success of a traditional market, such as luxury, often prompts parallel
success in its shadow market, because the reasons for the growth of the former also serve as le-
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vers of the growth of the latter" (Kapferer and Michaut 2014, 59). Therefore, this subject re-
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mains, more than ever, an up to date issue that deserve further explanations and research.
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The term luxury trademark counterfeit is composed of different key concepts we will have to further examine. First of all, we will go back to the very definition of counterfeit as an illicit trade
and then we will deeper focus on trademark. As our cases suggest we will also go even further
defining luxury trademark infringed goods as it is our main interest here. After that, we will try
to replace concepts in the widest institutional theoretical field. We will therefore return to the
very definitions of institutional field, organization, and institutions. Finally, we will try to introduce the relatively recent existing legal framework of China, as a starting point for the problem
which notably affects Hong Kong and Taiwan and how the different spaces are linked together.
We will end this part by concluding remarks and a recap of the different definitions at stake and
what will the focus be.
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1.1. From illicit trade to brand imitation
We hear all different sort of terms to qualify counterfeits: fakes, copies, knock-off, reproductions but what is counterfeit exactly?
Lai and Zaichkowsky (Lai and Zaichkowsky 1999, 180) conceptualized the idea establishing a
categorization of infringing on IPR. Indeed, they distinguish four categories: counterfeiting, piracy, imitation brands, and a large "gray area" (Lai and Zaichkowsky 1999, 180). They define
counterfeit as "a 100% direct copy usually having inferior quality, although not always. A coun-

政 治 大
by leading buyers to believe that
立they are purchasing the genuine article" (Lai and Zaichkowsky

terfeit good is one which the manufacturer produces with the intention of deceiving the customer

‧ 國

學

1999, 180). They quote various example including a meaningful one for us: Cartier watches. Indeed, and as we will see further, original watches can be hard to differentiate from their copies
sometimes. The qualities of counterfeit products vary greatly from product to product. However,
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in the case of goods which include more technical elements and not visible to the naked eye;
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only a seasoned eye can sometimes make the difference and spot the fault. In the case of
watches, it happens that the only means of authentication of the product is to have it opened by a
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professional watchmaker. Cordell et al. conceptualize with more details that "any unauthorized

i
n
U

v

manufacturing of goods whose special characteristics are protected as intellectual property rights
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(trademarks, patents, and copyrights) constitutes produce counterfeiting." (Cordell et al. 1996,
41). Furthermore they detail that counterfeits are reproductions of protected trademark brands
which look similar enough, nay identical to the original one. It may include the packaging, the
labeling and the trademark itself (Phau and Teah 2009, 16). The main intention, we understood,
is to intentionally impersonate the original product.
Lai and Zaichkowsky (Lai and Zaichkowsky 1999, 180) nuance the latter adding that not only
piracy is counterfeiting (Phau and Teah 2009, 16), but also, that the intention is not always to deceive the customer. Indeed, sometimes, the customer is aware that the product he is buying is an
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unauthorized copy of the original product.21 The consumer consciously seeks out and purchases
the fake product through an unorthodox location, a low pricing, obvious differences in design, a
rather poor quality etc. Following their categorization they add that knock-offs or imitators are
not identical, even though still "similar in substance, name, shape, form, meaning or intent to an
acknowledged and widely known product or service currently in the marketplace" (Lai and Zaichkowsky 1999, 180 ). This case is one of the biggest problem especially in Hong Kong, Taiwan
or China where big retailers copy western lines due to a soft enforcement. Indeed, these imitations are more difficult to define, identify and label as illegal, as it is not necessarily a direct
copy. For example Hong Kong-based leisurewear company began retail operations under the

政 治 大
Kong manufacturer Bossini, which produces a similar range of apparel retailed in stores that bor立
row heavily from Benetton. Finally, "gray marketing is when manufacturers produce more than
name Crocodile copying the French leisure wear designer Lacoste, or also the look-alike Hong
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the quantity required by the Western companies and subsequently sell the overruns to the market
illegally. This includes the unauthorized sale of garment production overruns by legitimately
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contracted manufacturers" (Lai and Zaichkowsky 1999, 180). This is especially problematic for
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apparel brands as well as shoes since the factories won’t hesitate reusing the garments and re-
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creating extra pieces and sell them on the black market. In other words, they are "overruns from
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outsourced manufacturers that are distributed through unauthorized channels" (Phau and Teah
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identical, the original product, the price
h eis nusually
i Uand customers may not always be
g c hhigher

2009, 16). This last category is therefore slightly different since the quality will be close to, if not

aware that they are purchasing counterfeit.22

In this research, we will mainly focus on luxury brand imitation. The objective of this
study is to see the different strategies elaborated to counter luxury infringed goods-brand imitation among Taiwan, and Hong Kong.

!
1.2. Luxury trademark infringed goods
21
22

See non-deceptive counterfeit
See deceptive counterfeit
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We defined our area of study being luxury brand imitation but this falls under a certain
legislation. First of all, let us redefined the notion of luxury goods that will frame our subject.
According to Grossman and Shapiro (Grossman and Shapiro 1988, 82), luxury good, or "status
good" refer to "those goods for which the mere use of display of a particular branded product
confers prestige on their owners, apart from any utility deriving from their function". He points
their usual characteristics being high price, high quality and high exclusivity. A product would
therefore be luxurious if it is expensive, very high quality and only few people possesses it. Prestigious brands produce luxury goods in all domains and usually are part of bigger financial
groups sharing the market. These brands, such as, Louis Vuitton, Hermès, Rolex, Chanel, Gucci,

政 治 大
their activities and their range of available products.
立

Prada, Cartier, Burberry, Tiffany and others have their own specificities but tend to diversify

As a matter of example, the following figure (Cesareo, Pastore and Williams 2017, 194) shows

‧ 國

學

the ten most prestigious brands. As we can infer from Kapferer and Michaut (2014), the popular
luxury brands are also usually the primary victims of counterfeit.
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Figure 12
Brand Contribution measures the role brand plays in driving earnings on a scale of 1 to 5 (5 highest)
Brand Momentum measures the prospects for future earnings on a scale from 1 to 10 (10 highest)
Source: from MillardBrown23

23

Source "BrandZ™ Top 100 Most Valuable Global Brands 2012", 72, accessed December 12, 2020, https://gtmarket.ru/files/research/brandzglobal-top/BrandZ_Global_Top_2012.pdf

!68

DOI:10.6814/NCCU202100385

The Institutional Issues of Luxury Counterfeits: The Cases of Hong Kong and Taiwan

Without any surprise, the brands presented above and which concerns apparel, shoes and accessories are also the ones that are the most copied. The following figure24 shows the top ten of
counterfeit brands seized in 2013. A clear correlation can then be established. Rolex, Louis Vuitton and Chanel are both within the tables, showing the importance of luxury within the counterfeit market.
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Figure 13
Number of cases seized in 2013 per brand in the world
Source: from World Trademark Review
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Now, what is an actual luxury product? What does it mean? What does it imply and what
does it refer to when it comes to counterfeit? Luxury has evolved and people dress more casually
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than before. Therefore they will buy luxury or fake luxury accessories such as belts, wallets,
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handbags, pens, hats to differentiate themselves. Thus this has led to an increasing demand for
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luxury accessories for example bands, handbags, wallets and ballpoints, which can be effortlessly
displayed on casual dress days (Dubois and Paternault 1995) and therefore the increase of the
markets for fakes accessories as well and the brands selling these accessories.

1.3. Luxury trademark counterfeit, an institutionalized issue?
Having defined the key concepts to be discussed, it is now necessary to integrate them in
a widest institutional spectrum. In other words, how do counterfeit luxury goods and institutions
24

Figure 12 and 13: “Counterfeit Luxury Goods | World Trademark Review,” accessed December 12, 2020, https://www.worldtrademarkreview.com/anti-counterfeiting/counterfeit-luxury-goods.
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work? First we will come back to our conception and understanding of the terms of institution,
then we will look at the institutions in response to counterfeiting.
As explained in the introduction, we adhere to a Durkhemian (Durkheim 1983, 23)
conception of institutions and we will also follow Mary Douglas' (Douglas 1978, 1990 and 2004)
development of these concepts. Thus, we will define the institution as the framework emanating
from the individual impulse which will shape the actor and therefore the action. Bourdieu also
returns to the origins of institutions and explains quite well that institutions are the fruit of a long
and complex journey in response to a specific phenomenon. "Because it is the culmination of a
process which institutes it (...) in mental structures adapted to these structures, the instituted

政 治 大

institution makes us forget that it came from a long series of acts of institution and presents itself
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with all the appearances of naturalness. This is why there is undoubtedly no more powerful
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instrument of rupture than the reconstruction of its genesis: by bringing to light the conflicts and
confrontations of the first beginnings and, at the same time, the possible ones discarded, it
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updates the possibility that it was (and that it is) otherwise and, through this practical utopia,
questions the possible which, among all the others, has been realized” (Bourdieu 1994, 251). Its
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creation is thus a path strewn with pitfalls and changes which can be the consequence of

er

institution.

io

problems linked to the actors or even of the complexity of the phenomenon driving the

al

n

iv
n
C
h e nisgthecset
So to begin with, for Durkheim an institution
"all beliefs and all modes of conduct
h iof U

instituted by the community; sociology can then be defined: the science of institutions, their
genesis, and their functioning" (Durkheim 1983, 23). Following, Mary Douglas adds that "for
better or worse, people really share their thoughts and harmonize their preferences to some
extent; and they can only make big decisions within the framework of the institutions they build"
(Douglas 2004, 71). The institution is therefore truly the framework for action of individuals who
does not act" like a well-trained dog tracing its path through an institutional labyrinth" (Douglas
1978). Indeed, she adds that "The individual is a committee of two. The egocentric, spontaneous
"self" claiming in its own name is controlled by the collective conscience expressing the
demands of the community. Like the Freudian model, this sociological model brings into play
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two types of claims, those of the individual towards a social system and those of the social
system towards the individual" (Douglas 1990), a double dynamic of the instituted actor and the
individualized institution.
In response to an increasingly present and important problem, the different brands, states
and regions are trying to organize themselves to offer solutions. the problem and its solutions
become institutionalized. Consequently, actors come together and organize. We can distinguish
several types of businesses and actions. There are the preexisting institutions that will gradually
take over part of the problem, and the organizations that will arise in response to the problem.

政 治 大
will however adapt to the problem by proposing more suitable laws for example), or customs. In
立
this case, the institutions shape both the actors and the actors influence their action. They

Certain institutions thus preexisted counterfeiting like the police or the judicial system (which
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therefore evolve in parallel / with the problem in order to better respond to it. "Habitus (...) is
what makes it possible to inhabit institutions, to practically appropriate them, and thereby to keep
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them active, alive, in force, to tear them continuously from the state of a letter dead, dead
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language, to revive the meaning that is deposited there, but by imposing on them the revisions
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and transformations which are the counterpart and the condition of reactivation" (Bourdieu 1980,
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271). The institution also modifies and adapts because the actor is "a being capable of distancing,
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to the institution and ready, at the slightest
i Uby changing their attitude one way
n g c toh react

that is to say capable of adapting an intermediate position between identification and opposition

or the other to regain their balance. So it is against something that the self can assert
itself" (Goffman 1968, 451). As an example, Taiwan created a specific team within its customs to
tackle specific counterfeits. It adapted its institution to the realities of the field.
However, certain institutions will be created in response to the problem, such as certain non-

governmental or governmental organizations or the cooperation that is gradually being organized
between certain institutions.
In all cases, the actors forge the institution just as much as the institutions forge its actors,
they allow them to pool and use resources in order to counter counterfeiting. "The institution has
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the capacity to "normalize" beings, to instill in them a sort of institutional identity, to exert on
them] the constraint of a conformity to be achieved" (Foucault 1975, 129). It is obviously a
double dynamic which is illustrated both in theory and on the field. The institution is not a fixed
organization, as we have already seen, but it is also the result of an organization of actors within
a specific context and environment, in response to a certain problem. However, once
institutionalized, the balance of power is no longer as equal: the institution will often forge the
actors more than the actors will forge the institution. Indeed, the social weight of the established
institution will normalize the actors and their actions and organize a vision and a global strategy
to respond to the problem. “Every institution then begins to organize the memory of its members;

政 治 大
reminds them of events that support a vision of the world complementary to its own. It also
立
provides them with categories of thought, establishes their self-awareness and fixes their identity.

it forces them to forget experiences incompatible with the virtuous image it gives of itself, and it
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But all this is not enough. It must also consolidate the social fabric by making its principles of
justice sacred” (Douglas 1999, 128).
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In short, throughout our work, we will take the side that institutions emanate from an
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impulse, from an initiative of individuals in response to a problem. As Simmel explains, it comes
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from interactions between individuals and it is the product of an aggregation of the intentions of
the actors - Boubon. However, and as Durkheim suggests, after that, it has its own existence and
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begins to exist outside of individuals. She (Douglas 1999, 128) then brings together the symbolic
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structures and in turn shapes individual behaviors. We will even go further and as Foucault and
Goffman suggest, the institution normalizes by constraint, formality, and it imposes standards to
which individuals adhere or not, adjust or sometimes oppose.

!
1.4. Intellectual Property in China: a rather new legal frame
China, even though not being our understudied case, is the country of origin of most
luxury infringed goods. Also, it is Hong Kong and Taiwan’s main supplier in fake articles. Finally, Hong Kong and Taiwan have special ties with China, which have also influence their IP pro-
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tection measures. Consequently, it is necessary to go back to its IP measures. This part doesn’t
aim at giving an exhaustive IPR Chinese history but more to release the basics and fundamentals
of the Chinese IP model when it comes to trademark counterfeit. Therefore, the treaties, agreements or law enforcement which are not directly concerning the trademark legislation won’t be
reviewed. Also, we will refer to China as Mainland, since Taiwan, Hong kong and Macao, even
though their close relationship with the Mainland, have different legal framework and IP enforcement that will be reviewed later. The objective is to understand how and why the Chinese legal
frame is as such and how it framed its current structure for the category of trademark counterfeit.
The luxury trademark counterfeit market is huge and represent an important part of not

政 治 大

only the piracy and illicit trade but also a significant share of global exchanges. It represents an
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important loss for western brands and as a matter of fact, the Office of the United States Trade

‧ 國

學

Representative (USTR) announced on February 4, 1995 the imposition of 100% tariffs on US
$l.OS billion of imports of Chinese products into the United States. This important decision was
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made due to China’s failure to protect and enforce the intellectual property rights of U.S. companies and to provide market access to China for intellectual property-based products and indus-
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tries (USTR 1995). Needless to say, China tried to review its IP law enforcement agenda and
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both parties reached an agreement regarding the protection of intellectual property rights (IPR) in
China (Lai and Zaichkowsky 1999, 179). The latter promised to open its market to companies
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with IPR products and to rigorously enforce its IPR regulations. From then on, China has tried to

engchi

continue to tighten its enforcement. It was a rather long and progressive process where the Chinese government, undoubtedly forced to, took its responsibility on the international scene.
It joined the WIPO in 1980 and ratified the Madrid Agreement regarding the International
Registration of Marks in 1989 as well as signing the Integrated Circuits Treaty the same year.
Further in the 1990s, in 1993, China became a signatory country of the Geneva Convention. Finally, with its WTO membership in 2001, China accepted the obligation to adhere to the Trade
Related Aspects of Intellectual Property Rights (TRIPS) Agreement of the WTO (Zhang 2005,
9). This access to the WTO changed the way China was considering its IPR protection and 2001
is a real turning point within the way it considered its policy. China has reviewed its intellectual

!73

DOI:10.6814/NCCU202100385

The Institutional Issues of Luxury Counterfeits: The Cases of Hong Kong and Taiwan

property laws and regulations, promulgating new regulations and abolishing old ones in an effort
to bring the scope and strength of IP protection into conformity with the TRIPS Agreement. By
the end of 2002 the WTO Council began to see China’s fulfillment positively and pointed out its
willingness to change; since real evolvement were made regarding its obligations, including with
respect to the TRIPS clauses. Further in 2003, China continued the effort by introducing a number of regulations and administrative protection measures, such as the regulations on customs
protection of IPRs (Zhang 2005, 9).
The current Chinese system is a dual track system of enforcement: the administrative
process and the judicial process.25

政 治 大
The administrative side involves making a complaint to the Administrative Authorities who regu立

late various IP laws, and have their own powers to investigate and penalize acts of infringement.
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However, it does not involve court proceedings and is often preferred for quick, low-cost and
straight-forward infringement cases. However, the administrative system is also considered a re-
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latively weak enforcement route and may not be available at all for certain types of cases, espe-
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cially those involving complicated technologies. In case of luxury trademark infringement of
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small companies, this way is often privileged to avoid long and costly procedure.

al

The judicial organization on the other hand, involves filing a complaint to a judicial civil court.
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The process is thus longer (the first instance proceedings involving
a foreign party last on avehengchi U
rage approximately two years), more complex and requires careful planning and preparation for
the case with the assistance of a patent lawyer. That is why most companies try to avoid going
through it. It is also important to notice that such a long and complex procedure does not guarantee the victim of infringement a favorable outcome. This is the reason why most reports will suggest the companies to try and avoid it if possible: "before involving the authorities, it is worth
considering less formal steps first. Not all infringement is deliberate and not all infringers are
aware of the gravity of what they are doing. One should also bear in mind that negotiation and

25

"IPR in China, guidance for researchers, delegation of the EU to China", 4, accessed December 11, 2020, https://ec.europa.eu/research/iscp/pdf/
sfic/ipr-in-china-guidelines_en.pdf
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mediation are very much a part of the Chinese business approach. Many IPR cases are solved
through dispute resolution, either before or after going to court."26
However, these different instances to fight against counterfeits are not enough. It is indeed undeniable that the problem has increased in recent years and the Chinese government is
struggling to contain the pirates. The challenges are diverse (Zhang 2005, 10).
First and as a member of the WTO, China has to keep track and amend its IPR legislation alongside with the international regulations in order to ensure compliance with the TRIPS Agreements.
In fact, this access to international organizations gave countless opportunity to China in terms of
foreign investments, however, it has also forced China to be competitive on an international level

政 治 大

when it comes to rules and regulations. In other words, China not only has to keep up with the

立

regulations it signed for but go even further to be able to be competitive for foreign investors in
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the global market.

Second, China has to keep in mind the competitiveness is not only to encourage foreign investors
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but also domestic R&D and innovation. Nevertheless, "the large size of the Chinese economy
and low and uneven levels of economic development coupled with a limited awareness of IPR
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issues by many government officials, enterprises and the vast Chinese population make it no
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easy task for the government to meet these challenges" (Zhang 2005, 10).
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To conclude, it seems important to clarify the fact that our subject of study here is the
counterfeiting of luxury brands, how the problem was institutionalized on the part of Hong Kong
and Taiwan to better highlight their response to the problem. Finally, we also returned briefly to
the legal framework of China in order to better differentiate it, later, from the Hong Kong and
Taiwan responses.

26

Idem
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As we have seen previously the border of certain terms appears porous. Therefore and from a
more theoretical point of view, we have chosen to refer to the Durkheimian conception of institutions and, for the most part and developments made of it by Douglas and Groffman. To sum up,
the institution has its own existence, it exists outside of individuals (Durkheim), it brings together symbolic structures (Douglas) and imposes standards to which individuals adjust or can
even oppose (Goffman). Therefore and in response to the counterfeit problem, institutions have
either adapted to the problem such as the police, customs or the judicial system, or have been
forged to better respond to it, such as WIPO or the IACC; driven by intentions, interactions by
individuals. Consequently, it becomes a symbolic structure which forges its actors and their ac-

政 治 大
provide are far from sufficient in the face of the resurgence and the capacity of adaptation of the
立
smugglers. Indeed and following the same logic, traffickers adapt their resale methods according
tions in an attempt to stop traffics. However, the responses that these institutions are trying to
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to the institutionalization of the problem and the measures put in place by the government. Indeed, if in Hong Kong, as we can see in our case study, we prefer shops or resale spaces behind
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physical shops; in Taiwan, as we have seen, traffickers prefer to resell their products via online
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sales platforms. Thus, the sale of illegal counterfeit products and its organization changes accor-

sit

ding to the measures taken by the local government authorities. In the case of Hong Kong, even
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though seizures are made, obviously stores continue to resell their products. In Taiwan, on the
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ment has put in place specific strategieshthat
e nhave
h i U the traffic on site which now opeg cinfluenced
other hand, it is very rare to find physical stores selling this type of product. Indeed, the govern-

rates via other channels.

The following image thus shows an example of counterfeit retail space in Hong Kong. This is
not a photo of our particular case studied, because the only images available from this seizure
showed the products and not the place where they were confiscated. In our specific case, the
sales area was behind a shop. However, this is a photo of a very similar case, in fact, it is a question of a shop that operated in “low-profile mode” and which mostly served both local and foreign customers, inviting them to come and see the products in these hidden shops. The store had
around 1,700 items including handbags, belts, watches and sneakers.
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Figure 14
Upstairs showroom in Causeway Bay
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In Taiwan, as we have pointed out, traffickers have adapted and resale is mostly done via internet
platforms as shown in the following examples. So we typed LV, referring to Louis Vuitton, in the
search bar of three different resale sites: Shopee, wish and DhGate. These three platforms are all
used by Taiwanese and ship goods to individuals in Taiwan. We note that the very first items offered are all counterfeits displayed by images selling the brand and an unbeatable price. Some
items seem to bear a very strong resemblance to the originals, others display the brand's logo on
items that in fact do not exist at Louis Vuitton.

27

Figure 12: “Hong Kong Customs Seize $2m in Fake Goods in Prime Retail Strip - Inside Retail,” accessed December 11, 2020, https://insideretail.asia/2019/12/06/hong-kong-customs-seize-2m-in-fake-goods-in-prime-retail-strip/.
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Figure 15
Counterfeit retail on e-commerce platform
Source: respectively Shopee, Wish and DhGate mobile applications28

Nevertheless, whether it is in Hong Kong or in Taiwan, the previous information shows the trend
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of demand from customers who are obviously always ready to defy bans and purchase this type
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of product. Therefore, the main question of the popularity of these fake articles remains. Indeed,
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2. Why the success of counterfeiting?
The success of counterfeit and especially luxury infringed goods, can be explained by
many factors. It is essential to better understand the reasons for this success in order to better tackle solutions to fight against this specific issues. Indeed, these causes and reasons for such a
success will be so many ways to approach strategies to counter the problem on all the different

From left to right: “Lv - 優惠推薦 - 2020年12⽉ |蝦⽪購物台灣,” accessed December 13, 2020, https://shopee.tw/search?keyword=lv.
“LV | Wish,” accessed December 13, 2020, https://www.wish.com/search/LV.
“LV | DHgate.Com,” accessed December 13, 2020, https://www.dhgate.com/product/2017-new-women-leather-handbags-female-mother/
398823049.html?d1_page_num=1&dspm=pcen.sp.list.4.uuViQeslozc96oW2sNnt&resource_id=398823049&scm_id=search.LIST...NDBADF|0|
0.#s1-0-1;searl|4162047249:4.
28
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levels at stake. An OECD report from 2018 (OECD 2008, 11-12) shows that most factors are actually political and economical. They first point out governance, something we will examine under our institutional prism. They point out the high levels of corruption and poor intellectual property protection. In this part we won’t go deep in the analysis yet but will review instead the different parties at stake. Further analysis will be developed in later chapters. Then, they accuse the
free trade zones that we grouped with trade facilitation policies with the lower trade barriers.
They also enhance production facilities and logistic capacities and facilities on the product levels.
We chose to review these different causations from the product level to the response of the cus-

政 治 大
products and its advantages as copies, to the customers and the governmental responses to it. We
立

tomers on the market to the enforcement and IP framework or the lack of it. We will review the

will therefore first take up the level of products, then we will come back to the institutional level
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and the specific cases of Taiwan and Hong Kong and how their institutions may seem insufficient.
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The first cause which explains the success of luxury infringed goods is undeniably the primary
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success of brands themselves and the weak enforcement of the production of their merchandise
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with, on the pirates side, the low costs of the products and the low investments for identical -or
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nearly identical- products. Then, we will examine the institutions of Hong Kong and Taiwan in
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From the customers’ point of view, we h
will
i Uto the non-deceptive market and the
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order to better highlight the institutional environment of these spaces for the following analysis.

fully acknowledgment of the purchaser when acquiring the products. Following this and enhan-

cing the will to produce infringed goods for pirates, we can omit the high profits generated by the
retail. On a higher level, we will explain the role of globalization and the lower trade barriers to
finish with the expansion of distribution channels and markets. Finally, we will give concluding
remarks to close this part.
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2.1. Powerful Worldwide Brands
As Kapferer and Michaut (Kapferer and Michaut 2014, 59) explained, the late success of
luxury trademark counterfeit goods is not only obvious but growing. They report that one of the
main reason for it is that "the success of a traditional market, such as luxury, often prompts parallel success in its shadow market, because the reasons for the growth of the former also serve as
levers of the growth of the latter." The success of the first explains the triumph of the second.
The more famous the brand, the more popular the copy. The figures presented in 1.229 show very
well this link. Indeed, if we compare the intrinsic value of the brand with the number of seizes,
we can clearly see the correlation between the two. The most valuable luxury brands indeed in-

政 治 大
Gucci. These five brands are indeed the most successful on the market. On the other hand
立
clude Louis Vuitton -being one of the biggest victim, followed by Hermès, Rolex, Chanel and

though, when it comes to the seizes of goods, the figure also detailed in 1.230 shows that Rolex
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comes in third position, Louis Vuitton in sixth, Chanel in seventh and finally Gucci ranking
tenth. This figure was also including non luxury brands so more than the total ranking we should

‧

keep in mind that among the biggest seizes of products, four brands are not only high end trade-
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marks, but also present in the total net worth brand statistics. What’s more is that they appear to
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be in a very similar order in both rankings, clearly illustrating and proving the correlation. Louis
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Vuitton and Rolex are being first or second, nevertheless, Chanel and Gucci appear in both statistics respectively on the third and fourth positions.

Ch

engchi

i
n
U

v

This brands are therefore victims of their own success and have to protect themselves as well as
their products well. Indeed, competition is hard when it comes to counterfeit and pirates are
getting around the enforcements on multi levels. In addition, returning to the institutions of Hong
Kong and Taiwan will also help to highlight possible weaknesses in the institutional organization
of the problem. Another advantage they have comparing to the legitimate trademarks is the
obvious lower costs in terms of investments and productions. Finally, high tariffs and taxes are
undeniably not helping original brands to fight against cheaper versions of their products.

29
30

Figures 12 and 13
Idem
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2.1.1. Weak Enforcement at every level
Brands have to face the growing ingenuity of scruple less pirates. Indeed, they are enforcing the trademark protection on various levels when it comes to the production. Indeed, the problem starts at the production of the genuine product that can be stolen and imitated from its very
conception, to the production and finally after the brands have started retailing (Harvey 1988).
Staakes et al (Staake, Thiesse and Fleisch 2009) elaborated a model to explain how and on which
levels the pirates could elaborate the copies and affect the licit supply chain of authentic
products. In fact, their following model does not relate the licit supply chain with the illicit one

政 治 大
both chains are made at the distribute and retailer steps. Therefore, we tried to go further and
立
elaborated a further model which shows how the pirates can have access to the legitimate goods
on every level of production and retailing of the products. We can observe that the links between
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pre-manufacturing and during the production itself. The following subsections are based on it
and we review each step of it, from the conception to the production finishing with the retail.
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Figure 16
General description of the phenomena
source: from Staakes et al. 2009
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2.1.1.1. The conception
The first level on which pirates usually operate is the very conception of the product. Indeed, within a brand firm, different departments are at stake in the conception of a new product:
the research and development team together with the marketing service will be referred as the
product team (Harvey 1988). This product team is composed of research and development, distribution networkers and promoting and advertising. All this constitutes the entry point of the
production of the goods: it’s the conception. At this level, enforcement is possible and it is important to keep watchful. Indeed, Harvey explains it constitutes the backbone of the company.
Therefore, it is essential to keep a close eye on the tracing of the products as well as the em-

政 治 大

ployees. Indeed, Barry Berman (Berman 2008) argues, that an internal protection system is very
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important in reducing grey market activities. He tells that in some cases products are sold
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through unauthorized distribution channels, which necessitates verification of the genuine product at the end retailer. In these cases, the products are not necessary counterfeit but help creating
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the fakes. Scruple-less employees may sell copies of the designs, samples or prototypes to factories that will therefore produce counterfeit from the information they got from the conception of
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the initial product. This case is very problematic for the brands as the release time of the genuine
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exclusivity and original aspect to the merchandise.
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2.1.1.2. The production
The second level of danger for the brand is the production chain. Indeed, if the product
has not been stolen at its production, there are other levels on which pirates can intervene and
steal the good. When the authentic trademarks have their production in countries geographically
far from the headquarters, with low IP enforcement and a cheap labor force such as SouthEast
Asian countries, there is no guarantee the merchandise will be very well protected.
The piracy can be multiform. First of all, we previously explained how samples or
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prototypes could be sold at the conception of a product. However, when the brands send the
prototype and sample to the factories for the actual production, there is another risk of leakage
and the sample might be stolen again or copied directly to the profit of the factory or others
nearby. Even though most of the time the trademark is registered and confidentiality agreements
are been signed, it is obvious that it is very hard to keep track of what can happen at this stage.
Then, the brand usually also chooses fabrics and materials to order an amount of it as close as
possible to the estimated use for the making of the product (Phau and Teah 2009). However,
overalls are unavoidable and if the factory is also the garment supplier, it is close to impossible
to control the quantity if his production. Thus, the factory can produce more than the initial order

政 治 大
kind of seconds, since they cannot be qualified as copies at sensu stricto, are the most prejudicial
立
for the brands as the quality is close to if not identical to the originals. What differs is the
and resell the overruns on the black markets (Cesareo, Pastore and Williams 2017, 196). These
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provenance of the goods only in terms of distribution channels, and the proper authorization of
retail.
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2.1.1.3. The distribution

Finally, the last crucial aspect is the communication with distributors and channels. Har-
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vey (Harvey 1988), argues that controlling its distribution system may be difficult for large ma-
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nufacturers, but checking the channels is another guarantee on quality controls. Moreover, it is
argued that counterfeiters often penetrate the system through weak chains of the distribution,
which therefore calls for constant verification from top management (Harvey 1988). Another interesting aspect of the distribution system is what (Berman 2008) is discussing in his article relating a very popular method among multi-national corporations namely; outsourcing.31 Here, the
legal aspect becomes of great importance, as well as their communication to the R&D department, since trademarks protection and contractual mechanisms may be very different when crossing borders (Berman 2006, Harvey 1988). When outsourcing, managers also need to consider

31

See the part of the strategies on the firm level at the distribution channels.
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the fact that sensitive information is being shared, which thus necessitates legal actions towards
confidential information on products and processes.
Finally on a purely retail level, it is important to recall that counterfeit will always be
possible even though all the above are very well protected. Indeed, it is impossible to forbid and
prevent the pirates from buying the actual goods and recreating copies. It is also hopeless to
obviate the copies from pictures of the goods. Therefore and even though we are trying to detail
the different possibilities for the pirates to have access to the merchandise and recreate similar
goods, it would be naive to think that very well protected trademarks are exempt of copies.
Piracy, infringed goods will always be and although we can try to diminish the phenomenon it

政 治 大

would be utopia to hope to eradicate it.32
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2.1.2. Taiwan and Hong Kong institutional counterfeit organization
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As previously pointed out, the 2018 OECD report describes the role of governance in indicators of illicit trafficking. According to this report, the conditions favorable to illicit activities
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are partly explained by corruption as well as lax intellectual property legislation. We will come
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back to corruption later. Indeed, this factor is very difficult not only to verify but also to quantify.
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part serves as a presentation and introduction to the institutions and the existing framework in

engchi

order to better prevent the analysis in the next chapter.

Let us first recall the institutions in question in these two areas before returning to their
role on the ground. Here, it will not be a question of establishing a formal comparison of the two
countries and their institutions, analysis which will be made thereafter, but rather of apprehending initially the institutions and the jurisdictional framework in question.
There is a multi-level protection existing framework. So far and as already demonstrated,
the trademarks are being protected legally at the different stages of elaboration of the products. It

32

Hermès and its little production in meilleurs ouvriers de France craftsmanship studios: t helps prevent copies, less intermediate and people
involved, very high quality and no apparent logo usually qualifies the brand, apart from a few products, less iconic models.
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is not only important but necessary to the trademark protection (OECD 2008). Thus, we will first
further review this system for Taiwan and then for Hong Kong. What is the current judicial frame
and law system these two places benefit from? What are the different institutions at stake here?
Taiwan and Hong Kong are definitely tricky places to examine in terms of juridicial systems. Indeed, for Taiwan, it has a total independent system and organization, even though the Mainland
claims. For Hong Kong on the other hand, although it has its own juridicial framework, we can
still definitely see to what extent it is tied up with the Mainland, and now more than ever.33 Most
countries do not recognize these spaces as different entities as they do not recognize them as
formal state.34 Therefore and because of the complex political positions of these two places, most

政 治 大

studies do not differentiate Hong Kong or Taiwan from greater China and list them within the

立

Chinese rates.
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Taiwan and Hong Kong, like most countries have different institutions at stake when it
comes to trademark protection: first, the customs, the courts after a juridicial procedure has been

‧

engaged, and finally criminal enforcement. However, it is true that Customs obviously still
works closely with the police, who sometimes make arrests on the field.
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Taiwan customs is composed of three different entities: the Ministry of Finance Directorate Ge-
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neral of Customs (財政部關稅總局）on the top hierarchically speaking, then comes the four
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h e n g(分局）and
being subdivided into eight different branches
c h i Ufour sub-offices (⽀局). Since the

customs offices respectively located in Keelung, Taipei, Taichung and Kaohsiung, each of which

1980’s, Taiwan has gradually enhanced a unique and wide range of customs measures to stem
both the imports and exports of counterfeit products. Thanks to the pressure from abroad -the
United States on a leading position- and since it was an important victim importing infringed

33 Here we refer to the current events happening in Hong Kong where the Mainland seem to slowly but surely annexing Hong Kong to its territory.
34 Most of the various international organizations, including the UN, recognize Taiwan as a province of China and Hong Kongis an integral part
of China with a special status, however. In the case of Taiwan, many international organizations have excluded or downgraded the Republic of
China due to pressure from China. In some cases, Taiwan can only retain its full participation if it uses names such as "Chinese Taipei" or "Taiwan, China". Taiwan, however, was part of several major international treaties. Currently, 18 states recognize Taiwan as an independent nation in chronological order of recognition (The Holy See 1942, Haiti 1956, Paraguay 1957, Guatemala 1960, El Salvador 1961, Honduras 1965,
Swaziland 1968, Tuvalu 1979, Saint Vincent - and the Grenadines 1981, Solomon Islands 1983, Saint Kitts and Nevis 1983, Belize 1989,
Nicaragua 1990, Marshall Islands 1998, Palau 1999, Kiribati 2003, Nauru 1980-2002,2005, Saint Lucia 1984-1997, 2007)
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goods, Taiwan took drastic measures. Also, its late accession to the WTO in January 200235 pushed the initial initiative. Indeed, a year later the Taiwan Customs established a specialized IPR
task force in March 2003. Currently, trademarks are protected by the Trademark Export Monitoring System. Taiwan differentiates itself from Chinese customs since in lieu of targeting exports
over imports, it mostly pays attention on import of infringed goods: (Dimitrov 2009, 87-111-169)
"the counterfeit items are said to have been produced in factories in China, imported by the three
fraudsters and then sold to customers online."36

Hong Kong customs however, is divided into five different entities: administration and

政 治 大

human resource development, boundary and ports, excise and strategic support, intelligence and

立

investigation, and finally the head of trade controls. Each of them are then subdivided into dif-
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ferent bureaux.37 The Hong Kong government indicates that its strategy is dual: on the supply
and retail sides. "On the supply side, the Department focuses its enforcement efforts against ille-
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gal activities at the import and export, manufacturing, wholesale and distribution levels. At the
retail level, the Department takes repeated and sustained enforcement actions to eradicate street
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level piracy and counterfeiting activities."38 In fact, we clearly see here the link between the stra-
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tegies established by the government and the results on the ground, notably thanks to our
example of foreclosures where the emphasis was on the retail level "the men were arrested on
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Friday last week after allegedly selling counterfeit goods to two undercover customs officers po-

engchi

sing as shoppers, the Customs and Excise Department said on Thursday."39 and then by researching the source of the products. "It is understood the seized goods were smuggled into Hong
Kong from the Mainland."40
Furthermore, it details that the department takes specific enforcement actions against commercial

35

“WTO | Separate Customs Territory of Taiwan, Penghu, Kinmen and Matsu - Member Information,” accessed December 12, 2020, https://
www.wto.org/english/thewto_e/countries_e/chinese_taipei_e.htm.
36 Article relating our second case from Taiwan: Pan 2018
37 “Hong Kong Customs and Excise Department - Organization Structure,” accessed December 11, 2020, https://www.customs.gov.hk/en/
about_us/structure/index.html.
38 “Hong Kong Customs and Excise Department - Intellectual Property Rights Protection,” accessed December 11, 2020, https://www.customs.gov.hk/en/enforcement/ipr_protection/index.html.
39 article relating our fist case from Hong kong: Lo 2015
40 Idem
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goods with forged trademark or false trade descriptions under the Trade Descriptions Ordinance,
Chapter 362, Laws of Hong Kong. "Almost 20 years ago, Hong Kong reverted back to China.
Under the Basic Law "one country, two systems" agreement with China, however, Hong Kong
retains many of its own laws until 2047."41 Hong Kong therefore still administers its own IP laws
for now, which are different from the IP laws in China. When pursuing patents and trademarks in
China, additional registrations should be obtained to protect IP in Hong Kong. The Basic Law
also preserved a judiciary system originating from the earlier British presence, and thus Hong
Kong’s IP enforcement law and administrative procedures are relatively strong compared to China’s. While Hong Kong’s relative economic importance to China has diminished, it still serves as

政 治 大
thern part of China. Thus, "to maximize IP protection coverage and enforcement options in Chi立
a global financial center and maintains a strong manufacturing and export presence for the sou-

na, companies should consider filing for Hong Kong patents and trademarks" (Chan 2016, 15).

‧ 國

學

In this specific case, registering under the Madrid system is not enough since Hong Kong is not
an actual independent member of WIPO.
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Legal and regulatory frameworks are thus as many key sectors in the fight against piracy
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and more specifically counterfeiting. They regulate and control the protection of intellectual pro-
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perty and are key institutional factors as they have a direct impact on the behavior of hackers.
Indeed, they give tools to brand owners, to take action on what is legally protected, and obtain
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compensations for any damage suffered. In short, a strong framework can be discouraging for

engchi

traffickers, conversely a weak framework will be seen as permissive and will encourage illicit
activities. In addition to the framework, it is important that the means implemented follow and
that the laws are applied on the ground to pursue this logic of discouragement. Indeed and thanks
to our two cases understudy, we can see that not only the legal framework exists but also that the
laws are applied on the field and that the traffics thankfully succeed sometimes in being disrupted. However, and as we will see later, it is important not to fall into intellectual naivety. Indeed,
despite the framework and the measures taken on the ground, the traffic persists.

!
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We will keep in mind that, in lights of the late events, this is changing.
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2.1.3. Low Cost Luxury with Low Investment
For the pirates, infringed goods production represent the goose that lays golden eggs. Indeed, they are a lost sure to manage to resell their production with a very low investment to begin with.
In fact, one of the biggest reasons for such an interest in fake luxury goods production from the
pirates’ point of view, is undeniably the low investment / high benefits the market represents. In
the case of overruns or high quality luxury goods, needless to say the investment is low since
they don't have to invest in any R&D nor design since the job has already been done by the authentic trademark teams, no sourcing is required since the garments and fabrics are also usually

政 治 大

already within the factories. The only extra involvement is in the extra quantity required to make

立

more goods. Therefore, their biggest expenses rely on the materials.
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In case of cheaper knock-offs, the investment remains low and similar, the materials will be
cheaper but the basic principles remain essentially similar.
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On a retail level, it is a very limited risk investment from a financial point of view since they are
certain to be able to flow out and sell the merchandise. They propose affordable or low cost luxu-
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ry to customers with little concern for the authenticity of the products. Furthermore, illegal retai-
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lers do not have to encounter with high tariffs and taxes and thus compete unfairly with legiti-

v

n

mate brands on the markets: they can propose comparable products at a much cheaper price.
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2.2. The customers' behavior: is the purchaser accomplice?
When it comes to buying fake luxury goods, the "consumers often know (or strongly suspect) when they are purchasing a counterfeit. They distinguish fakes from legitimate, brandname goods either by close inspection, or because the legitimate producers can effectively signal
their authenticity by restricting and monitoring the distribution channels through which their
goods are sold. (…) The public is well aware of the market availability of bogus brand-name
watches, leather goods, fashion apparel, perfumes, and designer sunglasses, to name just a
few" (Grossman and Shapiro 1988b, 80). This dominant non deceptive counterfeiting indicates
that the customer is clearly accomplice and participate in the market expansion, and so, especial!88

DOI:10.6814/NCCU202100385

The Institutional Issues of Luxury Counterfeits: The Cases of Hong Kong and Taiwan

ly when it comes to luxury goods. Even though in practice it obviously differs from customers
and goods and the ability to make a difference between a legitimate and a fake product may depend on each customer, most customer is fully aware that the distribution channels, the low price
and the poorer quality of the goods state its illegitimacy.
In the Hong Kong case, customers are thus fully aware of what they are buying and that
they are participating in an illicit trade. From then on, they become accomplices. In the present
case, it therefore naturally becomes even more difficult to apprehend exchanges where the seller
and the customer are both involved in this illegal traffic. However, this conclusion should be
shaded, indeed, the case of Taiwan clearly shows that sometimes, and despite the elements cited

政 治 大

above concerning the retail and the quality of the goods, certain customers do not realize what
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they are participating and engaging in. We will therefore come back later on these deceptive and
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non-deceptive actors and try to qualify this distinction.

2.3. High Profits
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It comes with no surprise that no statistic is available on the profit the pirates can make
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with luxury infringed goods. However, the constant rise of the seizes and persistent revenue
growth of popular and well known internet retailers such as Aliexpress, DHGate, Amazon etc.
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show the extent of the counterfeit market. Indeed, these websites are the ones that have been ca-
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ched up for retailing the most fake goods, as the following figure shows.42 Thus, Ali express, Facebook, Tokopedia, Amazon and DHgate are respectively the five biggest retailers when it comes
to counterfeit goods. Having acknowledged the fact that Aliexpress comes first in the fake goods
retailing with 18% of the shares and that together with Alibaba 2% and Taobao 3%, the Alibaba
group represents 23% of the total amount of counterfeit merchandise available on internet websites. Therefore we tried to look furthermore at the Alibaba last revenue growth to try and dig out
some tendencies.

42

Note that the source of the graph is questionable but obviously any reliable statistic data is very hard, if not impossible to find being whether
confidential or subject to question due to the illegal, underground and clandestine aspect of the piracy. For instance, it seems quite questionable
that Instagram does not appear o the graph, but it could be because it is a latecomer in the area.
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Figure 17
Top 10 websites with the most counterfeit merchandise
source: Based on data on fake merchandise on behalf of clients of brand protection firm Red Points (2017)43
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Alibaba’s Revenue Growth
source: Market Realist - Company Presentation44

!
The above figure shows Alibaba’s revenue growth and China’s commerce retail revenue
growth. It is interesting to note that since 2015, the curves have continued to increase, be it
Alibaba or more generally the commerce in China. It tends to illustrate not only Alibaba’s
success, but the increasing market, as well as China leading role in trades. As previously stated,
43

Frederick Warzee, “Survey Counterfeit Cosmetics,” accessed December 13, 2020, https://www.slideshare.net/FrederickWarzee/survey-counterfeit-cosmetics.
44 “How Alibaba Is Working to Build Its Rural Customer Base,” accessed December 13, 2020, https://uk.news.yahoo.com/alibaba-working-buildrural-customer-215951203.html.
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we are fully aware that these curves can only give us broad tendencies and hints since Alibaba is
not only selling counterfeit, nor is China.
Moreover, another way to evaluate the worth of the market and the high profits that are
made is to examine the counterfeit sales which represents a significative loss in the average
direct and indirect sales. Indeed, this loss for the legitimate products is direct profit for the
pirated ones. Since we focus on luxury goods, mostly leather goods, accessories, textiles and
footwear, the following figure illustrates well the extent of the loss due to this clandestine
market. Even though the figure only concerns the European Union, the trend is general and
therefore it still allows us to a legitimate insight.
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Figure 19
Average direct and indirect sales lost due to counterfeit clothing and footwear in the European Union between 2007 and 2012,
by industry (in million euros)
Source: EUIPO; Eurostat, 2018 statistica45

!
First of all, we can see that the loss is general, and concerns not only direct textile and apparel or
trades only, but various industries. To try and extract an idea of what counterfeit trade is worth,
let us focus on the first four categories: textiles, wearing apparel and leather, imported goods,
45

“Counterfeit Clothing: Average Lost Sales by Industry EU | Statista,” accessed December 13, 2020, https://www.statista.com/statistics/560085/
counterfeit-clothing-average-lost-sales-by-industry-in-europe/.
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wholesale trade and retail trade. Indeed, to have an idea of what it could be worth, looking at the
direct competition for legitimate products seem to be a natural step. Gathering these industries,
the loss would represent more than 28000 million euros. This huge number can only confirm that
not only the industry represents a serious shortfall for legitimate trademark, but also that the
market is prosperous and generates significant profits for pirates.

!
2.4. Globalization and lower trade barriers leading counterfeiting
Our work is based on local and regional levels. Therefore, it seems advisable not to omit
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The recent Chinese economic boom helped the region to increase international trade with
立

FTZs and trade facilitation as key elements in the traffic of goods.

partners from all over the world. Not only it did help the financial and merchandise flows, but it
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also opened new horizons for pirates (Chaudhry and Zimmerman 2009, 20-21). Indeed, and since
the exchanges -and therefore imports, increased it became more and more difficult, and some-
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times impossible, for the Customs Services to seize illegal products. According to the United Na-
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tions Conference on Trade and Development (UNCTAD) (UNCTAD 2006), China -including
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Hong Kong-, and Asia, excluding China but including Taiwan, are the two largest gross fixed
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cally registered a drastic boom in the late 1990s putting it upfront in terms of GDP. This econo-
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mic growth implies that a very large number of containers per day arrive at the major Chinese
ports and other major SouthEast Asia hubs such as Hong Kong or Kaohsiung, making uneasy
checking operations. Furthermore, but following the same logic, the advent of NAFTA and the
closer cooperation within the European Union means fewer checks on products flowing across
borders. Just since 1999, according to the World Trade Organization (Jansen and Lee 2007), annual world trade in goods and services has doubled from less than $6 trillion in 1999 to nearly
$12 trillion in 2006.
Following and meanwhile, the average tariff applied to imports by developing countries declined
from 16.5% in 1996 to 10.9% in 2005 and in the most developed countries the average tariff
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declined from 5.3% to 3.4% over the same period (Chaudhry and Zimmerman 2009, 20).
Moreover and whiteout surprise, the OECD reports that free trade zones and free ports are
attractive to counterfeiters. These zones are used in three different ways. First, products are
shipped into the free-trade areas and then re-exported, in our case and most of the time in
Southeast Asia, Hong Kong. "This allows the pirates to engage in “origin laundering” whereby
the true origin of these products is obscured or erased by moving them to a number of ports and
sometimes altering the documentation accompanying the shipments" (Chaudhry and Zimmerman
2009). Second, unfinished products may be shipped to these free-trade areas for further
processing including adding counterfeit trademarks or labels or repackaging. This is usually the

政 治 大
the merchandise may have to be processed by different factories, once they arrive in the free立
trade areas, the products are usually finished. Finally, free-trade areas are used for manufacturing
case for electronic or chemical goods but rarely concerns luxury products. Indeed, even though
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pirate goods. Again, most of luxury goods are usually manufactured in China or Shenzhen area,
close to Hong Kong for transit. The fake goods being manufactured in Taiwan are usually
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chemicals or electronic products. Hong Kong does not manufacture products as the factories are
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located outside an already very packed island, on the Mainland.
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Thus, most of the time, seizures revealed that large amounts of counterfeit merchandise were
supplied through a complex arrangement using a free-trade zone. Usually, the products are
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manufactured in China sent through Hong Kong to the free-trade zone in Taiwan, among others,

engchi

where the products are mailed to customers with local postage.

Finally, "the free flow of financial resources has also been helpful to counterfeiters since it is
relatively easy for them to launder profits from pirate operations and to move investment and
therefore production from one country to another. Exchange controls have been reduced or
eliminated in most countries. The growing wire transfer industry including Western Union and
even the expanding use of ATM cards make it easier for counterfeiters to move their funds to the
most advantageous markets" (Chaudhry and Zimmerman 2009).

!
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2.5. Concluding remarks
To conclude, the success of counterfeiting and its market is linked to different factors
operating at different levels. First, at the product level per se. Indeed, the very attractiveness of
brands and their products push consumers who are naturally attracted to luxury at lower cost.
These products have to face weaknesses in protection during their design, production and
distribution. Next comes the question of their protection from an institutional point of view with
the level of organization and institution of each space from an IP and legal point of view. Then,
from the traffickers' point of view, this trade generates considerable profits which, from their
point of view, justifies taking risks. Finally comes a regional level, in fact, the economy of the
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most affected regions plays a significant role in the transit and retail of products.
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3. counterfeiting in Asia : a complex itinerary
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Logistics in counterfeiting, just like in any type of illegal traffic is a key concept. Indeed,
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as the 2018 (Ådne, Gleditsch, and Bjerkholt 1984, 38) explains, the simpler and easier the logis-
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complex production chain contributes partly to the protection of the product. However, brands

characteristics specific to each country, their infrastructures and their institutions: import export,
regulations, procedures and individual behavior. It is indeed a global organization. Is Asia therefore the main culprit? Undeniably, China appears as the source of most finished goods, then they
transit to other destinations in the region which operate as transit points or final destinations. We
will focus here on our Hong Kong and Taiwan cases as elements of this logistics. Are they relay
points or a final destination for these products?
This part is about explaining the luxury counterfeit goods journey. It goes without saying
that no data is available on the exact luxury category. However, a parallel can undeniably be
made between it and general counterfeiting. To clarify the route of these articles, we will first
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focus on Asia as a regional actor to narrow it down to local levels: China as a provenance economy. We will explain the reasons for it and we will go through a quick Chinese cartography to
explain the different Chinese regions at stake. After that, we will naturally explain the cases of
Taiwan and Hong Kong going back to the concepts of transit point and final destination for the
goods. Finally, we will try to enlarge our perspective in the region before concluding.

!
3.1. Asia, the main culprit?
According to Grossman and Shapiro (Grossman and Shapiro 1988b, 79), "the copies, of-
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trademark-protection laws is lax, find an all-to-willing market among some discount retailers in
立
ten produced in semi-industrialized countries where labor costs are low and low enforcements of

the developed countries". It is no surprise then, that Asia is well-known for its counterfeit manu-
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facturers. Indeed, it brings together all the advantages to be a successful pirate country. Most of
its countries are semi-industrialized or on their way to industrialization; labor costs is very cheap
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and law enforcement is rather low and disorganized, even though it is true that many countries
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The counterfeit problem is very prominent in Asia for different reasons. To start with we
will examine the cultural aspect of the issue or to what extent the Asian culture might be at stake.
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Indeed, as Lai and Zaichoswky (Lai and Zaichkowsky 1999, 183) suggested, we have to unders-

engchi

tand the cause of a global problem from a holistic approach taking into account the most diverse
explanations. Then, it comes with no surprise that most of counterfeit goods are notoriously coming from China. China is on an industrialization rise like no country has experienced before.
First of all, we will see how even though "counterfeiting is not new to the country, it has seen a
significant growth during the last two decades alongside China’s rapid economic
development" (Bian and Veloutsou 2007, 14, 211–222, 213). Not only pirates produce counterfeit goods but also sell it on the Chinese market. These goods not only include a wide range of
products such as cigarettes, electronics, pharmaceuticals etc., but also and mostly, luxury goods.
"China seems to be a major producer of these kind of products and it has been characterized as
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the counterfeit capital of the world" (Bian and Veloutsou 2007, 14, 211–222, 213). Chinese
people are fond of luxury apparel and accessories and it is therefore no surprise that the country
is a growing producer and market as well for counterfeit luxury goods: "consumers’ officials and
police officers agree that there is demand for counterfeit products by Chinese consumers" (Bian
and Veloutsou 2007, 14, 211–222, 213). Therefore, we will estimate in a second part the size of
the Chinese counterfeit market. What is more, the quality of the goods "has improved so much
during recent years that it is becoming increasingly difficult for them to enforce the law. Indeed,
counterfeit branded products are often openly displayed in Chinese markets" (Bian and Veloutsou 2007, 14, 211–222, 213). As we will see in a third part, "China is therefore developing a

政 治 大
vernment established a national anti-counterfeiting group" (Bian and Veloutsou 2007, 14, 211–
立
comprehensive body of laws on intellectual property rights. In October 2000 the Chinese Go-

222, 213). Regarding the goods and their itinerary, the articles are being exported to Europe,
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Russia, the Middle-East and the US (Bian and Veloutsou 2007, 14, 211–222, 213), while a part
of the production stays in the country or is retailed in neighboring regions.
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Understanding culture as one of the explanations for counterfeit implies to shell the issue
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and separate the social aspects from the moral ones (Lai and Zaichkowsky 1999, 183). We will

engchi

first look at Asia as a whole and then we will narrow down to the Chinese region.46
Luxury counterfeit is an undeniable, but among other regions as well, Asian issue. As
Husband (Husband 2007, 13) explains, every country has not reached the same level of
understanding luxury yet. In Asia, different countries are located at different stages of this
comprehension, as luxury spread at different pace. Husband identifies five stages as follow.

!
!
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To be understood here as Mainland China, Hong Kong and Taiwan.
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Figure 20
The five stage spread of luxury model
Source: Husband 2007 ppt the five stage spread of luxury model (slide 13)
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As stated by Husband and as we can see, China, Hong Kong and Taiwan are not at the same
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stage, the last two being more advanced. China is still passing through the first stages of subjugation, start of money and showing off, whereas Taiwan will enter the last stages of fitting in and a
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way of life. Hong Kong is the most advanced already accepting luxury as a way of life. From
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on the luxury market.
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these different stages and the way these countries see luxury, we can infer their status and place
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China, the least advanced on the ladder is then and unsurprisingly, the main provider of fake
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luxury goods due to the delocalization of the production of the goods there on the one hand

engchi

(Kapferer and Michaut 2014, 60), and the market it represents on the other.47 However, very often, China is just the provider for neighboring countries to retail the fake articles.
The OECD (OECD 2016, 61-62) and more precisely the GTRIC provides a deep insight on the
key provenance economies of counterfeit trade, namely, economies where the actual production
of infringing goods is taking place, and economies that function as a point of transit through
which infringing goods pass. Counterfeiters and pirates tend to ship counterfeit products via
complex trade routes, using several transit points.

47

Referring to the level of Chinese acceptance for counterfeit in Kapferer and Michaut 2014 and Cordell et al. 1996
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This is done for several reasons, including: the "cleansing" of all the documents and camouflaging the original point of production and/or departure; the establishing distribution centers for
counterfeit and pirated goods (e.g. in free trade zones), and for transshipping them in smaller orders to their final destination points. Finally, they also complicates the journey to process the
products, usually in the free trade areas, often by adding counterfeit trademarks and/or repackaging or re-labelling the goods. As a matter of fact, it is true that in most cases it is difficult for
customs officers to determine the "producing economy". The document cleansing as well as the
retailing in a different country may help protecting the pirates. Still, China remains the main provenance economy according to the existing data on the subject: "China seems to be a major pro-
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world" (Bian and Veloutsou 2007, 213).
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ducer of these kind of products and it has been characterized as the counterfeit capital of the
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Regarding the Chinese region, first and maybe due to their communist past, Chinese have
difficulties apprehending the concepts of commodity economy and IP. Indeed, before, everything
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was controlled by the government which was also deciding on what products could be on the
market. Competition was thus out of the question and the general picture, and the idea of fairness
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would not even occur to people. Furthermore and as a matter of fact, branding was rather in-
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existent from the Chinese market. Considering such a long absence of brands and the global moral duty of making money, it does not seem so surprising nor bad to borrow names from abroad
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Consequently and regarding the moral just mentioned, it is essential to point out the differences
existing between the Judeo-Christian values and Confucian values. "Copyright and patent protection reflect a characteristic value of the western48 world in general" (Bian and Veloutsou 2007,
213). Indeed, it is very Judeo-Christian oriented to consider any individual intellectual work as
worth protecting and private if we consider Chinese communist sharing habits. In Confucian traditions' countries, people had always been sharing and providing their knowledge to the community. As Lai and Zaichoswky point out, the Chinese proverb "He that shares is to be rewarded; he
that does not, condemned" illustrates well the idea and the extent of it within these Asian socie48

Here referring to our previous mentioned Judeo-Christian world.
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ties. Kapferer and Michaut (Kapferer and Michaut 2014, 67) also argue that "in the West49, luxury images reflect individualism and exclusive value principles." As opposed to the East50, where
in Chinese the terms "learning" and "copying" are using the same symbolic characters. Therefore
they suggest that the moral view of counterfeits that Judeo-Christians have adopted may not operate in other settings.
Going back even earlier in history, and further in Chinese culture, we cannot avoid explaining
further the 2500 years old Confucius influence. Chinese traditions value copies which are seen as
a way of flattering the original work. Students have to copy their teachers to master the skills.
Teachers and professors value a systematic learning where they pay more attention to the techni-
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cal aspects of the skills and less to creativity. On the other hand, in Judeo-Christian cultures, the
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focus is on the original side of the work and its unique aspects. Copying and counterfeit in gene-
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ral is then, not always considered as a bad and reprehensible in Asians’ points of view and the
very idea of IP is recent and difficult to implement in such a different society governed by dif-
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3.1.2. The growth of the Chinese economy

io

sit

!

‧

ferent values.

n

al

er

As previously stated, it seems clear that we can relate the economic situation of a country
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and its spot on the counterfeit market. Even more, it seems that the correlation comes from the
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economic growth of the countries. As the OCED explains in its 2016 report (OECD 2016, 63)
"there is a relationship between counterfeiting / piracy activities and the level of economic development of counterfeit producing countries." In case of a low-income country, usually, it doesn't
have enough resource to produce a large and wide range of quality of infringed products. Naturally, the "low-income economies generally lack the capital and technological capacity for producing a wide range of products, which limits the capability for producing infringing
goods" (OECD 2016, 63). The more an economy grows and develops, the more it increases its
capabilities of production and technology. They are then able to deliver a higher scale of infrin49
50

the West is here again to be understood as Judeo-Christian countries.
Previously detailed as Confucian traditions' countries.
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gement activities. In the mean time, as these countries lack development, they also fall behind in
terms of institutions and legislations -including IP and enforcement practices, creating a favorable environment for the production of fake articles. Following the same logic, while the country develops on an economic side, it also becomes more "knowledge-based" (OECD 2016, 63)
and it focuses more on IP and enforcement legislation to tighten the risk of piracy. On the other
hand, the countries which benefit from a high-income, will also have a higher level of enforcement, making any counterfeit production if not impossible, at least difficult.
China is an interesting case as it is exactly at the crossroads of a new high-income and therefore
a still rather blurry enforcement policy. Its rapid economic growth helped reaching a pretty high-
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income in no time. Therefore, the country has the necessary resources to produce a wide range of
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quality infringed products. Meanwhile, due to these quick changes the government had little time
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to adapt and react to this growing piracy. China government is now trying to catch up with its
delay and is trying to settle a tight and efficient legal framework. Nonetheless, it hasn't proven its
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effectiveness so far as the issue is rising.

y

Nat

Regarding the Chinese consumption habits for luxury trademark counterfeit, Kapferer

io

sit

and Michaut (Kapferer and Michaut 2014, 60) add that "in China (…), economic booms have

n

al

er

created more opportunities for vertical mobility; those who succeed want to signal their success

i
n
U

v

to their peers, loudly and obviously." It gives interesting insights on the reasons why Chinese
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people would buy such products. Here we will draw a parallel between the consumption of
luxury goods and the attractiveness to fake luxury articles, one leading the success to the other
(Kapferer and Michaut 2014, 59). Thanks to Chinese new high-income economy, it has become a
new market for luxury51 "The trading of luxury goods in China has proved to be a lucrative
market as it has been noted as the world’s third largest consumer of high-end fashions,
accessories, and other luxury products" (Phau and Teah 2009, 15-27). However, the luxury
market differs in China from old industrialized countries with high-level income. "For them,
these views are short-sighted: the dream and symbolic capital associated with luxury brands is
linked to the capacity of luxury brands to attract and retain aspirational clients" (Kapferer and
51 Actually,

the world’s third largest (Chadha and Husband 2007)
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Michaut 2014, 60). If the brand vulgarizes itself, it will not retain any customer. To stay
exclusive, the prices applied have to remain high so that people feel part of a restricted club. In
emergent or newly industrialized countries such as China, the cost of luxury or branded item is
too high for most citizens to afford. This creates a high demand for fakes which will allow the
people to get in the elite restricted club. If the product is well imitated, the customer alone will
know about its origin. This endangers the high-end brand lowering their exclusivity and therefore
their value. China social demography has changed alongside with its economy. It is true that we
can currently see the emergence of a powerful middle-class but the inequalities of revenues
remain high. Luxury remains a class marker empowering the level of exclusivity of the brands.
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3.1.3. Estimating the Size of the Chinese Counterfeit Market
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China’s economic growth is partly responsible for its predominance on the counterfeit
market. Not only it is a undeniable supplier and retailer of its own fake goods, but also probably
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the most important one in the world (Bian and Veloutsou 2007, 3). The OECD (OECD 2016, 49)
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also states that "the highest number of counterfeit shipments being seized originates from East
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Asia, with the People’s Republic of China (hereafter “China”)". As shown on the following
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figures, we can see that China over the years, has by far the leader in the counterfeit production.
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It is true that these numbers apply for global counterfeit and not infringed luxury goods only. The
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Figure 21
Seizures of counterfeit and pirated goods: Top provenance economies (2013)
Source: Statlink: http://dx.doi.org/10.1787/888933345908 (OECD 2016, 51)
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Nevertheless, the Chinese tendency is so strong we cannot do otherwise than acknowledging its
leading role on the market (OECD 2016, 51). Moreover, we can observe that the second country
being in the top provenance economies is Hong Kong. It seems undeniable that the understudied
region is the predominant one when it comes to producing fakes or the origin of the goods. Phau
and Teah (Phau and Teah 2009) develop that the market is generating more than $2 billion in
sales a year and is expected to continue growing by an estimated 25 percent every year. It is also
reported by Chinese officials that counterfeiting is a staggering $16 billion business annually
(Bian and Veloutsou 2007, 3).
As Shultz and Nill (Nill and Shultz 1996, 37) explain there are some global "efforts by

政 治 大

countries to improve mechanisms of international enforcement" that have been made but these
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attempts seem insufficient facing the "increasingly sophisticated counterfeit syndicates" (Phau
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and Teah 2009, 16). In China, little by little the collective consciousness awakens and they are
also trying to palliate the flaws and loopholes from their IPR legislation (Phau and Teah 2009,

‧

16). "China is therefore developing a comprehensive body of laws on intellectual property rights.
In October 2000 the Chinese Government established a national anti- counterfeiting
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group" (Bian and Veloutsou 2007, 213). Nonetheless, these attempts remain timid and if the
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government wanted to take serious actions it would need to enhance the cooperation and
communication between the national, provincial and local levels.
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3.2. Provenance: China, the main supplier

The first idea to develop is the provenance of the goods. These are usually called the
provenance economies. Usually, there are places which benefit from a cheap labor force, the
factories in which the original goods have been made to have the original goods taken as sample,
and a low IP enforcement.
According to the OECD (OECD 2016, 60-61), both China and Hong Kong have been
counted as top provenance economies for counterfeit products. Even though it comes with no
surprise for China, Hong Kong could, at first, appear to be a retailing country more than a
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provenance economy. This could partly be explained because of its geographical proximity with
the Shenzhen factories.
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Figure 22
Top 15 provenance economies in terms of their propensity to export counterfeit products GTRIC-e, average 2011-2013
Source: Statlink: http://dx.doi.org/10.1787/888933346073 (OECD 2016, 51)
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Trade in counterfeit and pirated goods is a vital threat for modern, innovation-driven economies, a worldwide
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destination countries. The following map (OECD 2016) brings another insight on the main
phenomenon that grows in scope and magnitude. Counterfeiters ship infringing products via complex routes, with many
intermediary points, which poses a substantial challenge to eﬃcient enforcement. This study looks at the issue of the

producers and the transit point of fake goods. No differentiation is made between the nature the
complex routes of trade in counterfeit pirated goods. Using a set of statistical filters, it identifies key producing economies
" More
and key transit points. The analysis is done for ten main sectors for which counterfeiting is the key threat. The results will

facilitate tailoring policy responses to strengthen governance frameworks to tackle this risk, depending on the profile of a

counterfeit products and its country of origin but a personal experience on the field allowed us to
"
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Figure 23 - map
Main producers and transit points for fake goods
Source: OECD Mapping the Routes of Trade in Fake goods52
52 “Mapping the Real Routes of Trade in Fake Goods | En | OECD,” accessed December 13, 2020, http://www.oecd.org/corruption-integrity/reports/mapping-the-real-routes-of-trade-in-fake-goods-9789264278349-en.html.
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The different data sources always identify China as being the main provenance economy in this
trade. It is said that "the People’s Republic of China (hereafter "China") emerges as the top
producer of counterfeit goods in nine out of ten analyzed categories. In addition, several Asian
economies, including India, Thailand, Turkey, Malaysia, Pakistan and Viet Nam are important
producers in many sectors, although their role is much less significant than China’s."53
When it comes to transportation54, it appears that 63% of seized fake goods were shipped
by postal and express services. This appears to be a real challenge for an enforcement difficult to
implement. 51% of this shipment is made by sea transport, 23% by postal services, 19% by air
and 8% by road. This diversity of transport associated to the the fact that it is obviously difficult

政 治 大

to control every package on transit make any kind of counter measure very difficult to apply.
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Figure 24
Conveyance methods (2011-2013, average)
Source: Statlink: http://dx.doi.org/10.1787/888933345940 (OECD 2016, 56)
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3.3. Route: Taiwan and Hong Kong, two important retailers
We already distinguished provenance economies from transit points. Another distinction needs to be made. Indeed, it is important to differentiate transit points from destination
1 item
53
54

2 - 5 items

Idem
Idem

6 - 10 items
> 10 items
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countries.
Transit points are intermediate location where the goods will transit from the provenance
economy to the final destinations, whereas the destination countries constitute the final destination of the goods. In our case, HongKong and Taiwan have to be treated differently as
the first one is identified as a transit point while the second is actually mainly a final destination for the fake goods.
Even though Hong Kong obviously has selling points to retail counterfeit goods, it
remains one of the important transit point for the Chinese manufactured fake goods. The OECD’s
"data identifies several important transit points for trade in counterfeits, including Hong Kong

政 治 大
goods arrive in large quantities in containers and are sent further in small parcels by post or
立
courier services" (OECD 2016, 56). Small shipments and parcels are usually used to transport

(China), (…) handling trade in counterfeit goods in all the analyzed product categories. Fake
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the products to reduce the postal and courier costs. Also, the fact that the internet has become one
of the fastest and easiest way to order goods and communicate about the counterfeit trade as well
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as more generally the e-commerce in international trade may explain this way of transportation.
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For instance, shipments with fewer than ten items accounted for about 43% of all shipments, on
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average (OECD 2016, 56). The Hong Kong case can logically be explained by its obvious
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geographical proximity with the Chinese factories, very often located in the South of China. The
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following map shows the geographical distribution of factories in China per area of production.55
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This map helps us highlight the weight of the Guangdong and Fujian regions among others, in
the textile production. The Yangtze River Delta region is also a very dynamic producer of textile.
These regions are therefore likely to also be fake goods provenance locations. From there, the
goods are usually transiting by road or ship to HongKong to be redistributed around. Hong Kong
and its important harbor constitute a natural alternative of shipment.

55

“Map of China Manufacturing Distribution,” Berkeley Sourcing Group, June 6, 2016, http://www.berkeleysg.com/china-manufacturing-distribution-map/.
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Figure 25 - map
Geographical distribution of factories in China per area of production
Source: OECD/EUIPO (2017), Mapping the Real Routes of Trade in Fake Goods, OECD Publishing, Paris., 13
http://dx.doi.org/10.1787/9789264278349-en
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The Taiwan case is different as it is less a transit point and more a final destination for the fake
goods. It does not benefit from the multiplicity of shipment possibilities Hong Kong has. Indeed,
the fact that Taiwan is an island isolates it from the Mainland and does not allow any road transportation. Thus, the only ways of shipment are air and sea.
What’s more and what deserves to be highlighted here is the different nature of these two places.
Hong Kong, even though it has a relative autonomy, remains Chinese and therefore benefits from
a parallel legislation. The laws are different between China and Hong Kong but the implications
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of it are somehow interconnected56, unlike Taiwan. Indeed the latter, with its own juridicial framework and political instances, has a system of his own and as we will see later,57 has reach a
certain level of enforcement since its access to WTO.

!
3.4. Hong Kong and Taiwan, but not only
As previously seen, China, which is constantly being blamed, is responsible for 60
percent58 of all counterfeit goods entering China. Therefore it is considered as a global counterfeiting workshop, and although several agreements have been signed between the Chinese autho-

政 治 大

rities and, among others, the French customs authorities and companies, it is rarely copies of
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computers and mobile phones that are encountered on Chinese markets … Therefore, as most
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exposed brands are French, these agreements were essential even though insufficient, to firms
such as LVMH for instance.
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Hong Kong is undoubtedly an important transit point for counterfeit and Taiwan, one of
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its destination, however it is obviously not the only one nor the biggest. For instance, the China
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Mall is representative of China's leading role in the production and export of counterfeit goods.
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This 200,000 square meter shopping center built in the Ajman desert in the United Arab Emirates
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is the largest counterfeit trading center in the world. It is run by the Chinese triads and is partly

engchi

financed with money from South American cartels for laundering their dirty money. Located on a
tax free zone, this space for wholesale is a showroom of counterfeit objects where the visitor
places his order. This is sent to China where the different items are produced and prepared for
export. Embarked on cargo ships, the order then passes through Somalia and the pirate networks
of the Gulf of Aden then to the port of the Emirate of Fujairah, funded by the Chinese triads.

56

Indeed, and unlike Taiwan, the direct access by land to Mainland China as well as the fact that Hong Kong is included by China on some levels
has a direct impact on its situation. Indeed and first of all, Hong Kong is part of China in some OIs' representation, making it de facto, a part of
the Mainland for its presence on its international level as well as the regional integration it benefits from it. Also, this integration allows Hong
Kong to benefit from information and intelligence shared by these organization. Finally, the last Hong Kong events integrates even more the citystate within the Chinese realities as it now has to share enforcement measures and punishments among others.
57 see 4.2.1.
58 “LVMH, de l’art de la guerre contre la contrefaçon,” Infoguerre (blog), February 15, 2016, https://infoguerre.fr/2016/02/lvmh-de-l
%e2%80%99art-de-la-guerre-contre-la-contrefacon/.
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From there, it is transported to Fujairah Airport financed by China and is disseminated in Europe
and Africa to be sold physically or on the internet.

!
3.5. Concluding remarks
Counterfeiting obeys complex and well-developed logistics which protect itself in a certain way from institutions. Indeed and as previously introduced, the longer and more complex the
route, the more the product is protected. This idea applies to both the legitimate product and its
copy. Thus the traffickers have developed a complex organization which seems partly effective.
Even though the sources are questionable and certain data are naturally difficult to really judge
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given the illicit nature of these movements; it appears that even if the phenomenon is global,
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Asia is on the front line. Indeed, whether production or transport, the route of counterfeit pro-
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ducts inevitably seems to point the finger at this region. Guilty by certain cultural, geographic or
even political, economic or industrial aspects, the region is the global supplier of fakes.
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Consequently, China appears as the number one culprit in production, which then often goes
through Hong Kong where products are sometimes found in local retail. Hong Kong serves both
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as a relay and as a destination. As our case illustrates, Hong Kong redirects the goods to other
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points in Asia, or serves as a stock base for products sold elsewhere on the internet, for instance
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under study. Taiwan, on the other hand, h
is in a slightly different
e n g c h i U situation. Indeed, its insular geon

in Taiwan. There are also direct points of sale in the field such as the back of the shop of the case

graphy and more distant from its Chinese neighbor as well as its local policies, made it a destina-

tion where the products are most often sold by different channels, mainly on internet. There are
also stock points of goods on site, but very few direct sales points.

!
4. The counterfeit market
In order to better understand the different existing strategies and policies already implemented in Hong Kong and Taiwan to struggle against counterfeit, it is necessary to review the
market on its own and review the specificities of each place. We will endeavor to review each
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step constituting the market on its whole. As a matter of fact, in this part we will analyze the
market and its weight in the global luxury economy. We will also further explain the different
products at stake within the luxury goods: what articles are mainly being copied and why? What
brands are specifically victims of this phenomenon within the luxury branding? After that we
will focus on the market growth: the luxury market growth and the luxury counterfeit market
growth. We chose to make a parallel between the two since it appeared that both are closely related. After the market, we will examine the customers. Here we will go back to Grossman and
Shapiro’s theoretical distinction between deceptive and non-deceptive counterfeit markets. Finally, we will detail the pirates’ retailing strategies. We will examine thoroughly our cases of seizes

政 治 大
proaches. Finally, we will sum this part up with concluding remarks.
立
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in Hong Kong and Taiwan and try to determine the causes and consequences of these ap-
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4.1. The weight of luxury counterfeit industry on the global luxury economy
The counterfeit industry has multiple consequences on the global market: its is respon-
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sible for dramatic loss in jobs, taxes and sales (Phau 2009, 15). As we previously saw, China is
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the main culprit in this counterfeit issue as it is notoriously the biggest provenance country. Mo-
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reover, an indicative number of 20% of the goods sold on the Chinese market are counterfeit
product (Phau 2009, 15).
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On a larger scale, we know that "counterfeit and pirated products accounted for as much as USD
461 billion in world trade in 2013". Furthermore, "given that total imports in world trade in 2013
amounted to USD 17 905 billion, this number implies that as much as 2.5% of total world trade
in 2013 was in counterfeit and pirated products."59
According to an OECD report in 2016 (OECD 2016, 64), from 103 countries between 2011 and
2013, customs detected fake articles in 77 of these economies, that is to say, 80% of them. They
explain that this problem touches various sectors. Any exact data on the subject is hard, if not
59

World trade and its structure are very dynamic, especially in the post-crisis period, so this percentage cannot be directly applied to values for
other years. In addition, this amount does not include domestically produced and consumed counterfeit and pirated products and pirated digital
products that are distributed via the Internet. (OECD 2016, 65)
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impossible to get and we can, at the better, infer on the propensity of each article category to be
copied. Indeed, the clandestine and dynamic nature of this trade made accurate data impossible
to collect. Also, any customs statistics remain strictly confidential.
Thus, we can only establish dynamics and abstract ideas from broad data. The following table
proposes the top 15 sensitive product categories according to their propensity of being copied. In
this figure, a high GTRIC-p index indicates that a given product category contains high values of
counterfeit and pirated products in absolute terms (e.g. USD), or that a large share of imports
from that product category are counterfeit and pirated products (OECD 2016, 65).
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Figure 26
Top 15 industries with respect to their propensities to suffer from counterfeiting, GTRIC-p, average 2011-2013
Source: Statlink: http://dx.doi.org/10.1787/888933346080 (OECD 2016, 64)
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Even though this data is analyzing counterfeit broadly and does not give direct measures of the
overall extent of counterfeiting in the world trade, we can still infer tendencies and extract some
ideas relative to the luxury market. It comes with no surprise that the main articles at stake on the
above figure concerns watches, leather goods, shoes, perfumery and cosmetics, as well as
clothing apparel. All these goods could be to a certain extent associated with luxury goods. Some
of the most copied products are therefore clearly luxury articles.
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The products at stake within the luxury goods
As we previously explained in 3.3.3, the fake luxury goods groups together various
categories ranging from very bad inspiration to perfect imitation and illegal factory surpluses.
First, we will focus forward on the very good fakes, inferring a high price and high
quality. Indeed, it seems like it is the categorization having the greatest consequence: it diverts
clients from authentic products and brands. However, some will argue (Nia and Zaichkowsky
2000) that this kind will not actually harm the brands. They explain that, what’s more, it can even
give a positive image to the brand: "respondents with a strong positive image of originals tended

政 治 大
not see them as inferior products" and so, "even though many original brand name manufacturers
立
believe that counterfeiters are destroying people's good faith in their brand name, many
to perceive counterfeits as inferior whereas those with a more positive image of counterfeits did
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customers (being) aware of key qualities and characteristics of original luxury brand names" (Nia
and Zaichkowsky 2000, 494). They overbid "non- deceptive counterfeits do not affect brand
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equity. Counterfeits can contribute to brand awareness, it increases the "snob value" of originals,
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teaches consumers to identify prestige brands and increase consumers’ willingness to pay for the
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consumers" (Nia and Zaichkowsky 2000, 60).
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However, most of the time (and as it is shown from the two examples of the seizes in

engchi

Taiwan and Hong Kong) pretty bad and obvious fakes are retailed on the corners of the streets or
unofficial shops. In these cases, low prices and obvious fakes engender minor prejudice. The
main problem remaining for the brands being that it dilutes the exclusivity factor for buying the
initial product.
In both cases, there is a clear and liable for trademark infringement and fraudulent uses of
they IP. The customers may, in some still rare cases, believe they bought the actual product.
Then, one relevant question comes out: why are luxury counterfeit goods mostly non-deceptive
markets and successful? (Grossman and Shapiro 1988b) Grossman and Shapiro detail two main
reasons for this success. First of all, "counterfeits generally are of much lower quality than the
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authentic goods that they imitate. (…) So the counterfeiters often compete instead in the
submarkets for low-quality goods. But there they suffer a cost disadvantage relative to producers
of generic producers, (…) who do not face the extra expenses associated with mimicking the
design and label of the brand-name goods and with any potential penalties from being
caught" (Grossman and Shapiro 1988b, 81-82). Moreover, "the label and identifying design
characteristics (e.g. a logo, or a distinctive fabric pattern) are themselves of value to consumers.
Such is the case for status goods i.e., those goods for which the mere use of display of a
particular branded product confers prestige on their owners, apart from any utility deriving from
their function. The counterfeiting of a status good, then, deceives not the individual who
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consumed and is duly (but mistakenly) impressed" (Grossman and Shapiro 1988b, 81-82).
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purchases the product, but rather the observer who sees the good being consumed and is duly
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An OECD report from 2016 (OECD 2016, 49-52-64) delivers quantitative data regarding the
categorization of these infringed products. They show a wide scope and range of products.
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Nevertheless, the most frequently seized counterfeit goods still include some luxurious products,
such as watches, perfumes or leather goods. Not only it shows that luxury goods is the main

Nat

sit

y

victim at stake, as infringed trademark goods, but also the type of luxury goods concerned by the
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phenomenon. In addition to the already mentioned watches, perfumes or leather goods, it seems
important to add footwear and clothing. Footwear is a broad category including sport shoes and
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well as high-end products. Nowadays, however, this distinction is not as obvious and as
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determined as a few years ago. Luxurious brands have included a large part of sport apparel to
their collection and nothing is less defined that sport clothes from luxury clothing.

!
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Figure 27
Seizures of counterfeit and pirated goods: Top industries by Harmonized system (HS) codes (2013)
Source: Statlink: http://dx.doi.org/10.1787/888933345913
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4.2. The market growth
After the overview as the market on the whole, we chose to distinguish the luxury market
growth from the luxury counterfeit market growth. This distinction is quite essential if we consider the quality of the data. Indeed, the existing sources on luxury market growth are reliable as
they constitutes a legitimate part of the world trade. However, the luxury counterfeit trade is, as
previously stated, hard to evaluate since its underground and fraudulent aspects.

!
4.2.1. The Luxury market growth

政 治 大
tries are obviously more impacted by this growth than other, especially Asia. As the following
立
figures highlight there is an especially notable peak for the Chinese market as well as other Asian
There is a clear growth in the luxury market and, this, no matter the region. Some coun-
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countries (excepting Japan).
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Figure 28
Luxury-goods market by consumer nationality
Source: Bain (D’Arpizio et al. 2016)

!
The data (D’Arpizio et al. 2016) details this trend. Even though the data does not include luxury
goods in their statement, the propensity is obviously general and global, no matter the
categorization of the products as they took articles from such a wide range going from cars, to
hospitality to gastronomy. According to these graphs, the trend is sturdy even though there is a
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semblance of stagnation for the year 2016. Since the actual data has been released in the end of
the same year, we can utter the possibility that the analysts didn't have any back to evaluate
properly the 2016 situation. Nonetheless, the growth is significative as a tendency and this slight
stagnation doe not change ultimately the general inferences.
Also, China and Asia in general are undoubtedly regions where this growth is the most
significant. If we look in further details to this Chinese trend, we can observe on the first figure
a +19% growth from 2007 to 2014, the year 2015 being especially high in luxury goods
purchased. The second figure allows us to go deeper in our understudied products. Indeed, we
can observe that personal luxury goods, even though in slight decrease, still represent one of the
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main investments in overall luxury products with 249 billion euros over the years 2015-2016.
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Also, the last figure shows that these 249 billion euros for the Chinese market represent a
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signifiant share of the overall global market shares.

Why such a growth?
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Kapferer and Michaut (Kapferer and Michaut 2014, 60) give two reasons. First of all "the
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luxury market has grown by an average of 8 percent in the past decade, despite the global
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recession, partly due to the economic growth of the so-called BRIC nations (Brazil, Russia, India
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and China) and their new millionaires". This reason would also justify the Chinese frenzy

engchi

observed in the above figures and the overall growth of the Chinese market. This also comes
naturally after Husband’s (Husband 2007, 13) detailed five stage spread of luxury. China has
reached stage 3 and dreams of showing off the money they acquired lately. After being
Subjugated (stage 1) and starting making money (stage 2), they naturally want to show it off
(stage 3). Taiwan is in the same case but in a rather advanced stage where it is more than just a
way of demonstrating their success, luxury fits in the society (stage 4). Hong Kong has reached
the fifth and last steps where luxury is a true way of life for its population. This growth therefore
mainly concerns mainland and in a lesser extent.
Second of all, Kapferer and Michaut conceptualize the "‘massification’ of luxury. Everyone with
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some disposable income claims the right to happiness, purchased through the charm and magic
aura of owning luxury products." A large amount of people purchasing luxury is therefore not
that wealthy.
This last reason explains the new policy of luxury brands: the abundant rarity. They explains that
"the luxury industry now pursues a strategy of ‘abundant rarity’, where the focus is less on
quality and more on making logos glamorous." They also launched more affordable lines making
available less expensive products tagged with the logo of the brand.
However, this new strategy is also what affects counterfeiting and leads to the growth of the
counterfeit luxury market: "The growth of counterfeiting might be a side effect of this evolution

政 治 大

of the luxury industry today" (Kapferer and Michaut 2014, 60-260).
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4.2.2. The Counterfeit Luxury market growth
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The Counterfeit Luxury market growth is impossible to be evaluated for the same reasons
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at the Counterfeit Luxury market is impossible to be exactly estimated. How to gauge a market
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when any data is impossible to verify? We decided to tackle the problem by the end and exami-
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ned the number of seizes to give an approximate idea of the growth. The following figures show
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U the number of seizures did not
h esince
value of the seizes have slightly decreased
n gthe
c hyeari 2010,
this tendencies for the US market for containerized goods.60 We can observe that even though the

stop growing. It is not surprising considering the fact that as we previously explained in 2.1, the
goods are usually shipped by post in smaller packages to avoid identification and catches. Smaller packages also induce smaller value of each seizes. However this does not mean the phenome-

non is decreasing, it just means the pirates are adapting their strategies to the current trends and
the customs policies. This is also explaining the growing number of the seizes, not only the process is more and more important, but also the pirates are usually dispatching the same goods and
same value in more packages than before.

60

“UNPACKING THE FAKE | On Publishing,” accessed December 12, 2020, http://www.id-world-magazine.com/?p=3107.
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Figure 29
The Counterfeit Luxury market growth for the US market for containerized goods
Source: ID World Magazine

As a matter of fact, it is hard to see if the phenomenon is growing or if this change of pirate stra-

政 治 大
gives us clues on how the counterfeit market must grow in parallel. In 1.2 we explained the co立
ordination of both businesses and this is why we cannot avoid making the link between both pro-

tegies gives a seemingly growing tendency. However, the growing luxury market can certainly
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4.3. Who buys luxury counterfeits?
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First, it seems legitimate to examine the case of luxury goods on its own. Bushman
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(Bushman 1993, 857) undertook a study to analyze the buying behavior of publicly self-
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conscious individuals. According to Bushman, publicly self-conscious people are particularly

engchi

worried about the effect they make on others. They are more worried about personal look and
fashions; are more expected to use distinct schemes to gain acceptance from others; are more
compliant with measures in society; and are more perceptive to interpersonal rejections. The outcomes of his study propose that these people favor buying nationwide and well renowned emblems to cut-rate emblems despite of what the genuine merchandise is like. By using rank items
as emblems, persons broadcast significance about themselves to their quotation assemblies (Solomon and Rabolt 2004, 65-77-263). Thus, the increasing trends of logos and how they are successfully selling even for high luxury brands.61 Such connection determines a yearned answers

61

Examples of Gucci, Dior or Chanel and the display of their logo on their articles.
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and has an influence on the interaction method, therefore strengthening and enhancing selfconcept. Dubois and Duquesne (Dubois and Duquesne 1993) suggest that numerous buyers buy
luxury items mainly to persuade an appetite for symbolic meanings. Their outcomes propose that
status label or image associated with a product is frequently valued more than the product itself.
The product must not only be unique - i.e. stand out - but it must also be accepted, recognized
and admired by others. Thus, purchasing luxury goods represents an extreme form of expressing
one's values.
An individual's consumption pattern also symbolizes his or her social class position, and this is a
more significant determinant of his or her buying behavior than just income (Martineau 1968,

政 治 大
class above them, they are more likely to buy branded products that convey affluence, wealth and
立

124). Given that people desire to associate with the current social class position they are in or the

social class. This is especially prevalent among consumers in cultures where there is a great em-
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phasis on social class and power. In such cultures, social brand image is very important. Thus, it
comes with no surprise that China and Asia in general value so much luxury as they see it as a
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way to strengthen their social class and power towards others.
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Going further, Kapferer and Michaut (Grossman and Shapiro 1988b, 80) classified these
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goods in two categories. The first one is hidden and second one is explicit, and therefore deceptive and non-deceptive (Grossman and Shapiro 1988a) counterfeit. Nia and Zaichkowsky (Nia
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and Zaichkowsky 2000, 485) also state that "in many cases, and especially in the luxury brand

engchi

market, consumers are involved in non-deceptive counterfeiting." They are able to distinguish
counterfeits from legitimate brand name goods "by close inspection or because the legitimate
producers restrict and monitor the distribution channels through which the authentic goods are
sold."
This distinction is one of the key conceptualization to review in the field. Therefore, we will now
review in details both categories going back to the origins of the deceptive counterfeit first and
then the non-deceptive counterfeit with Grossman and Shapiro’s initial distinction.
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4.3.1. Deceptive counterfeit
Grossman and Shapiro are the first ones who distinguished the two categories (Grossman
and Shapiro 1988b, 80). They explain that if "consumers cannot readily observe the quality of
the goods that they purchase, nor can they easily distinguish copies from authentic merchandise".
The consumers are also imperfectly informed, "trademarks protect firms’ investments in their
reputations, and counterfeiting represents an infringement on a firm’s property rights to its customers’ goodwill." In this case, this practice is perceived as "deceptive counterfeiting". Usually it
concerns mostly car parts, consumer’s electronic products, pharmaceuticals, fertilizers and medical devices.
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4.3.2. Non-deceptive counterfeit
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"In other markets, however, consumers often know (or strongly suspect) when they are
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purchasing a counterfeit. They distinguish fakes from legitimate, brand-name goods either by
close inspection, or because the legitimate producers can effectively signal their authenticity by
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restricting and monitoring the distribution channels through which their goods are sold. (…) The
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public is well aware of the market availability of bogus brand-name watches, leather goods, fashion apparel, perfumes, and designer sunglasses, to name just a few. Given this awareness, and
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the fact that the fake Gucci handbags, Samsonite luggage, Pierre Cardin accessories, and Chanel

engchi

No.5 perfume sell for a mere faction of the cost of the legitimate products in outlets that are evidently not official distribution outlets, one would suspect that many buyers are not fooled. We
investigate this type of non deceptive counterfeiting" (Grossman and Shapiro 1988b, 80). In foot
note, they precise that in practice obviously it differs from customers and goods. Indeed, they
explain that the ability to make a difference between a legitimate and a fake product may depend
on each customer. I would go even further and say that (Cesareo, Pastore and Williams 2017,
195) the difference might be hard to make not only depending on customers ability but also depending on the products. The market is growing and the quality of products and the range of
availability as well. Now you can find products from extreme deceptive to extreme non decep-
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tive with a wide range of quality in between. The frontier is not as delimited at Grossman and
Shapiro seem to suggest.

4.3.3. Up to dating the distinction
We will envisage further these porous delimitations since customers buy most counterfeit
luxury goods, fully aware of what they purchase. This new range evolves from completely nondeceptive to super deceptive with shoddy imitations, knock-offs and vanity fakes; which basical-

政 治 大

ly designate low intrinsic quality goods that poorly imitate the brands. They are not really a problem for brands since they do not compete to get the same kind of customers. The worst damage
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being, in case of a flood of the products on the market, brand image and heritage damage on a
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long term perspective. After that they distinguish lookalikes condoned copies; that is to say
simple designed copies made from pictures of "haute-couture designs" which "impersonate" the
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original product’s form or appearance. It is a way to provide to the greater number expensive designs on a lower price, high volume, without using the designer’s brand nor name. The brand’s
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opinions on the subject differs according to the designer. As Giorgio Armani said "if you are
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being copied, you are doing the right thing", Coco Chanel also stated that "being copied is the
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ransom of success." Then comes the near brands; imitations of the registered trademarks with
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minimum change in design and with the apparent logo. We indeed all have seen Channels, Rolix,

engchi

Balencigas etc. Next, seconds; being any products not matching the quality standards of the
chain productions: defects, out of dates, factory rejects. Usually these products are retailed in
outlets or markets and can devalue the brand as they promote a low quality of the product. Overruns, super copies and gray-market goods; are as far as they are concerned, just like seconds, not
fakes but an overproduction of the genuine goods with the extra and overalls materials the factories still have after honoring an order from the brands. Usually, the products are competing directly with originals in terms of quality and design and are retailed locally in markets or clandestine shops. Brands are poorly aware of this problem, very hard to evaluate. Finally, high quality
counterfeits; which are very good quality replicas of the initial product. Technologies as well as
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the pirates networks have evolved and now some replicas very close to the original product are
available on the market. In these cases, it is hard, and even sometimes quite impossible to determine the genuine from the fake. Even though the process is obviously completely illegal, the pirates are selling very high quality products which justifies prices if not as high, still expensive.
Following this logic, an OCDE report (OECD 2016, 54) communicates on "a basic frequency
value analysis of these IP infringing product reports a wide range of item values: between 5 and
200 USD for a pair of counterfeit Nike shoes, 5 and 150 USD for counterfeit Ray Ban
sunglasses, between 5 and 1500 USD for a counterfeit Louis Vuitton bag, and between 5 and 20
000 USD for a counterfeit Rolex watch." The following figure illustrates quite well this huge
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range of prices and therefore, quality for one same product. Some of these infringing products

立

with higher values were going to be offered in a primary sub-market, where a consumer is
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deceived and prices are equal or close to those of genuine footwear. These counterfeits can report
values that approach the prices of genuine goods. This value can sometimes be slightly lower if,
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for example, a counterfeit deceiving watch is offered as a "special deal". It is likely that
counterfeit Ray Ban sunglasses, Louis Vuitton bags, Nike shoes or Rolex watches with very low
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prices target the secondary sub-market, where prices are much lower and consumers intentionally
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demand and purchase IP infringing goods -non-deceptive market customers. Some may be
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advertised as "replicas", which refers to watches that do not pretend to be genuine but attempt to
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convince a buyer that it is of a high quality that is identical to the original good.
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Density
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Figure 30
Frequencies of values of counterfeit Nike shoes, RayBan sunglasses, Louis Vuitton bags and Rolex watches
Source: Statlink: http://dx.doi.org/10.1787/888933345936
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4.4. The pirates' retailing strategies
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Customers are usually able to distinguish counterfeits from legitimate brand name goods

Ch

engchi

"by close inspection or because the legitimate producers restrict and monitor the distribution
channels through which the authentic goods are sold." That is why, in fact, many counterfeiters
claim that their business is not unlawful or wrong because the consumers are fully aware that
they are purchasing a counterfeit product. In an interview with a counterfeiter, (Nia and Zaichochwsky, 2000, 486) the counterfeiter claimed that none of his customers think that his products are real. He said that the consumers are aware that it is a copy but it is almost as good as
the genuine product. Also, he claimed that consumers who buy counterfeits or copies most likely
cannot afford the authentic ones. Thus, counterfeiters are not actually taking away customers of
luxury brands. This philosophy is the one usually claimed by pirates to excuse or sometimes
even justifies their illegal actions. They are simply allowing other consumers, who cannot have
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the genuine product, to have their dream become reality at a lower price. Of course, let us recall
here that this is the view from the suppliers of counterfeit goods, not the consumers. We will further examine two of the biggest Asian retailing strategies when it comes to luxury infringed
goods. We will first focus on the physical stores and then we will emphasize on the virtual market.

4.4.1. Physical stores or the example of the 2015 seize in Hong Kong
Pirates may use very different and various strategies, among them: a rather obvious stra-

治
政
大 in Asia, we could first identisort of these more or less confidential stores. Indeed and especially
立
fy stores being openly and publicly selling fakes. These shops won’t hide their activity nor their

tegy for the pirates is to flow out their merchandise is physical stores. We can identify different
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goods. The concern merchandise could be indifferently cheap knock-offs or very high quality
fake goods. The shop keeper won’t hesitate to present in their window their products. On the

‧

other hand, some shops do sell infringed goods in shop accessible to anyone but they more or
less, if not hide, present their merchandise on a low-key way. In this case, it won’t necessarily be

y
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obvious that they are selling illegal products but still present their products to the larger number.
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Finally, and likewise our Hong Kong case, some shops are back rooms hidden behind shops
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to show a wide range of product since he
of the consequences of a free entrance
hwon’t
e n gbe cscared
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where only initiate or faithful customers will have access. This retailing system allows the pirate

shop. The article actually shows the wide range of goods :

"The goods, some of them from the mainland, included leather handbags and wallets, sports
shoes and watches, perfume and sunglasses bearing around 30 famous brand names." Since the

back room is not of a free access the customs' intellectual property transnational investigation division therefore specify "the items were not aimed at the tourist market." In this
specific case, "the quality of goods was poor and the fakes were sold for one-tenth the price of
the genuine products." 62

62

article relating our fist case from Hong kong: Lo 2015

!122

DOI:10.6814/NCCU202100385

The Institutional Issues of Luxury Counterfeits: The Cases of Hong Kong and Taiwan

No matter what type of store is at stake, the vey single fact a shop is taking the risk of being apprehended by the police indicates a certain geographical location. Indeed, these places tend to
indicate low enforcement, low punishment and a proximity with the factories. It comes with no
surpass that most of the stores arrested are located in South East Asia: Vietnam, China and Hong
Kong in both independent stores or markets. The Taiwan policy regarding the legal aspects of
these markets and vendors are more elaborated and punishment more severe, which tends to explain the lack of example of physical retailers and the boom of the success of fake luxury goods
on the internet market.
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4.4.2. The立
virtual market of Counterfeits, the 2018 Taiwan case
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There are various factors affecting counterfeit retailing choices: customers’ behaviors of
course, but also the local strategies used by the government to counter the issue. Therefore, we

wan.
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observe a back room retailing system in Hong Kong, facing an online reselling process in Tai-
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According to “The economic impact of counterfeiting and piracy” report by the OECD (OECD
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2016) it is acknowledged that, as globalization has evolved throughout years, economist’s claims
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that physical distance has been erased much due to the Internet launch in the late twentieth centu-
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ry. The Internet has been a huge factor in the increasing magnitude of widespread counterfeiting

engchi

and piracy all over the world. It is creating a virtual platform, which, inevitable created an economic environment where it has become attractive and easy for counterfeiters and pirates to engage through. First of all, the criminal activities through Internet is decreasing the chances of detection, thus it is easier to stay anonymous. Secondly, today’s global environment creates the opportunity for a counterfeiter / pirates to establish an online business anywhere in the world.
Hence, globalization and counterfeiting becomes problematic when such online businesses are
forced closure in one nation, can move to a nation where jurisdictions are weaker in terms of IPR
legislations and law enforcement. Thus, this flexibility creates a global problem, where businesses cannot rely on national or regional legislations only, whereas the need for internal protec-
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tion within businesses has increased. Third, the virtual e-market and numbers of e-commerce business is of such market size, which makes it hard for firms and agencies to make moves against
infringing counterfeiters and pirates. It is therefore argued that businesses should not undermine
the necessity of constant monitoring. Fourth, counterfeiters and pirates who used to be located at
small informal markets are now reaching a global market at lower costs, every hour of the day,
which thus creates humongous opportunities for expanding. Lastly, the Internet has created the
opportunity to mislead consumers in ways that where not possible in informal markets. For
example, the products can be sold alongside the genuine products, which makes deception easier.
Furthermore, it is easy to use fake ratings, using fake software and create a fake sophisticated

政 治 大

impression of security towards purchasers (OECD 2016).
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4.4.3. Conclusions on the retailing strategies, causes and consequences
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In conclusion, the pirates have various retailing strategies: mainly physical stores and the
e-commerce. We applied ourselves to use to different cases with two different retailing strategies

Nat

sit

y

to try to explore as deep as possible the different strategies at stake. However, we do not aim at
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explaining and reviewing in details the retailers ways, nor our objective is to explain and analyze
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their arrangements and plans. These last subsections were most of all to give a broad view on
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how the fake infringed goods were passed on so that we can know better what we need to fight

engchi

against and why. In other words, the strategies at stake, why they might not be efficient and how
to improve it.
Looking back at the retailing strategies, the pirates will choose accordingly to their geographical
location, the retailing strategy that best fits the markets and the law enforcement and IP of the
host country. Therefore, physical stores are mostly present in SouthEast Asia and specifically in
Mainland, Vietnam and Hong Kong. In these cases, the customers may be either tourists, either
locals as the article reads. E-commerce is usually more successful in countries where IP is better
framed and law enforcement better developed. Indeed, pirates won’t engage in a retail that is too
costly in terms of juridicial risks.
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4.5. Concluding remarks
Returning to the traffic market here is not so much an analytical aim but rather an
introductory one for the environment of the problem. Indeed, the objective here is to present in
the most readable and methodical way possible the environment and the context of the traffic in
order to better grasp the stakes in the following parts.
This part centered on the counterfeiting market in Asia, and Hong Kong, as well as Taiwan
allows us to better measure the impact of counterfeiting as a whole but also the consequences on
our two areas under study. This allows a good overview of the market itself, the nature of the

政 治 大
strategies. Thus the spectrum extends from the product, to the consumer to the sale.
立

consumer, the products concerned and those that we have chosen to study as well as the resale
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Thus, the counterfeit market is expanding and growing in parallel with the luxury market.
Indeed, we have seen a direct link between the two phenomena. Indeed, consumers, when they
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are fully aware of the nature of their purchase, are attracted to counterfeit products like luxury
products and want to belong to the elite that they represent.
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The nature of the client also sometimes varies according to the space. It seems specious to
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establish a direct link between the uninformed consumer and his place of life; nevertheless we
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notice thanks to our field of study that the deceived customers are Taiwanese and those who on
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the contrary are aware of the nature of their purchase are from Hong Kong. Can we make the
parallel with their level of advancement in the stages of recognition of luxury by Husband? Hong
Kong is more advanced than Taiwan in their appreciation of luxury. They therefore have a
different appreciation of their purchase. However, once again we will take care not to make too
rapid reconciliations and we will remind that consumer behavior is not our main object of study.
We will therefore not go further in the analysis, but leave a point of reflection here.
In order to better target our object of study, we will remind here that we are focusing on
counterfeit items from luxury brands but more mainly on clothing, leather goods and accessories
as well as small jewelry. This is particularly important in reading statistical information. The
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hacking strategies are also different according to the types of products and finally the control
strategies are also adapted to the nature of the products and their type of protection, here
trademarks. Finally, we highlighted the types of details and their differences according to the
spaces. In the case of Hong Kong it is most often and as illustrated by our example, a physical
store at the back of a shop. In the Taiwanese case we are there on a reserve of goods intended
thereafter for resale on the internet.

!
5. Findings
5.1 Empirical findings
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What is luxury goods counterfeiting? Why such a success? What challenges for the fight
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against this traffic: what route do products follow? What market for these?
The problem is huge. We therefore propose here a relatively general introduction to the subject in
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order to better understand the relative issues of the domain. Nevertheless, we do not lose sight of
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our analysis and the point of focus which in our case remains the institutions and organizations
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To conclude, it seems important to recall the fact that our subject of study is the counterfeiting of luxury brands, how the problem was institutionalized on the part of Hong Kong and
Taiwan to better highlight their response to the problem.
We will keep the definition or rather mainly the distinctions of Lai and Zaichkowsky describing
similar products in substance, name, form, meaning or intention of a product or service already
known and widely recognized on the market. In this case, we will retain this definition for products from luxury brands and falling into the categories of clothing, leather goods or accessories
as well as small jewelry for the study of data and data collected in the field. Indeed, the logics,
the stakes and the strategies differ from one category of product to another or from one type of
product to another. Furthermore, given that our main object of study is the institutional response
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to this phenomenon, we will keep the Durkheimian school of thought which introduces the institution as having its own existence outside of the individual; then the development of Douglas
and its symbolic structures and then Groffman who adds standards to it as so many elements of
adjustment or opposition to the institution for the individual. Therefore and in response to the
counterfeit problem, institutions have either adapted to the problem, or have been forged to better
respond to it; driven by intentions, interactions by individuals. Consequently, it becomes a symbolic structure which forges its actors and their actions in an attempt to stop traffics. However,
the responses that these institutions are trying to provide are far from sufficient in the face of the
resurgence and success of counterfeit products. So why such a success of the counterfeit market?
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Figure 31
Findings on the reasons for the counterfeiting issue in Hong Kong and Taiwan

!
As explained above and summed up in the above figure, the success of this traffic rests on
different levels. First of all, the product: its design, its development then its distribution. Indeed,
hacking opportunities are numerous and hackers full of resources. The organization of the licit
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chain of supply therefore deserves special attention. However, another level of piracy is in terms
of institutional and legal protection of brands and their products. In this case, it is indeed the institutions set up by Hong Kong and Taiwan, among others as well as their overall organization
which is in question. Furthermore, how to explain the success of counterfeiting without returning, at least briefly, to the motivation of traffickers, who see it as an opportunity to derive
maximum profit, and of consumers who wish to acquire luxury at lower cost. Finally, and this is
the last level involved in this traffic, the growth of our globalized world which tends to reduce
the barriers to free trade and thereby expands networks and markets. From then on, traffic is of
course facilitated by transport and transit channels and sometimes even retail.
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The route of the finished products is therefore just as important to understand. Indeed,
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how to stop a problem without taking into account its source. How to stop the distribution of
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goods without understanding the issues relating to its transport, its relay points and finally its
destination? These are therefore key elements which we agreed to clarify. It turns out that China
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remains the number one source for finished products. It is all the less surprising that despite the
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fact that these are luxury products, factories for subject products are mainly located in China.
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their final destination. In the case of transit or relay points, we realized that these were also op-

al

n

iv
n
C
the local level, certain spaces favor physical
h e nresales,
g c honitheUcontrary others focus mainly on re-

portunities to resell products. On the other hand and according to the strategies implemented at

sale on the internet.
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Finally, concerning the counterfeiting market and more specifically for luxury products
per se, this is a booming process. Indeed, the evolution of this progress follows a path similar to
the growing attraction represented by luxury products. This constitutes a considerable loss for the
brands as well as the economies of the countries from which they come from. Consequently, nothing less surprising to see the organization which is gradually setting up to try to stop this traffic. To better understand the different levels of intervention and strategies of the institutions in
question, it is therefore natural to return to the different levels at which traffic takes place: the
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product and its development, then its journey to the consumer and the retail modes. The elements
of this chapter constitute themselves as a starting point, as fundamental elements in the study of
the subject and not as the analysis itself. Once these basic data have been collected, it now becomes easier to build and then develop the analysis of existing strategies from an institutional
point of view and at which levels they operate. We can finally better try to identify the advantages and the weak points of their action.
As seen in the previous chapter, the legal and institutional framework are playing a key
role in the elaboration of the strategies fighting against our issue. Thus, protection of intellectual
property is becoming increasingly important for rights holders as well. Companies and indivi-

政 治 大
and are standing side by side with the official authorities and international organizations which
立
aim at IP rights protection. As it seems, it should therefore be a joint and combined effort.
duals are more aware of the profits that come from taking proper care of their exclusive rights
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When thinking about protecting a product, various strategies and directions to explore
come to mind. Indeed, preparing and introducing an efficient and well-thought through anti-

‧

counterfeiting program that includes strategies for both registration and enforcement of IP rights
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and for combatting counterfeit and pirated products could be one. Also, properly register and
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maintain relevant IP rights in all critical locations, especially the registration of IP rights in coun-
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tries where the manufacturing of counterfeit and pirated products is significant63. Educate custo-
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cial consequences; create tools for clients
h eto nreport
h i U products; and provide benefits to
g csuspicious
mers and raise awareness of the counterfeit and pirated goods problem and its economic and so-

those clients who purchase products within the official chain of distribution. Invest in anti-coun-

terfeiting technology and processes that will enable the ability to track the chain of distribution
and original products and show where the product was intended to enter the market. Invest in
adequate security means such as tags, labels, markings and serial numbers that will make it impossible to produce identical products. Monitor online sales and scrutinize online shops or retail
platforms closely64. Monitor the physical market, take effective actions to discover the produc63

Countries such as China have local IP offices – usually official government offices – responsible for the registration of the rights
This does not have to be carried out by the company itself, there are many reliable tools for tracking online infringements offered on the market. Several companies offer online platforms that carry out such monitoring and help remove infringing content from auction portals, websites or
social media. Investing in anti-counterfeiting technology with proper search engines used by specialized companies ensures comprehensive assistance in the fight against counterfeit and pirated goods.
64
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tion and distribution chains and inform the proper authorities. Or also, cooperate closely with the
enforcement agencies that specialize in IP crimes, local and international police agencies, customs and border protection offices, and international organizations, as they will prove to be great
allies in the fight against counterfeit products65. Investigate each case fully, without ignoring
small seizures, as this is how counterfeit products are most often delivered to the countries where
they are intended to be sold. Finally, start litigation – in many cases, securing a positive judgment in an infringement case will help when acting against other entities that have introduced
counterfeit or infringing products into the market. Indeed, if properly used, this can be a very effective deterrent.

政 治 大

All these ideas are all avenues that appear as obvious answers to the problem. However,

立

what about the field? In other words, what is really going on, and what has the government really
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put in place to counter the problem? Here, we will not go into detail about the strategies that
could be implemented by brands or at the consumer level. Indeed, in the next chapter we will

‧

focus on the analysis of the institutions of Hong Kong and Taiwan: their objectives, their results,
their victories and finally the points which they lack.
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5.2 Theoretical findings
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From a rather theoretical perspective and institutionalization analysis, we have chosen to
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retain the Durkheimian analysis of institutions. The institution has an existence of its own in that

engchi

it exists by itself. It makes it possible to carry symbolic structures that will influence and impose
standards on individuals. They will then choose to adjust to these standards or oppose them. The
institution is thus the framework for action of individuals (Douglas, 1978). This case therefore
partly explains the problem of counterfeiting. Indeed, the success of this phenomenon is part of a
system of constraints and a predefined social system. In this case, here, a weak enforcement,
globalization and lower trade barriers on the international and national level. Powerful worldwide brands that attract envy, against low investment and high profit traffic. Finally, on an individual level, luxury at a lower cost. Therefore, if we think of the individual with a greater or les65

In some jurisdictions, such agencies and authorities enjoy special legal freedom to act in cases of IP rights infringement (eg, EU Regulation
608/2013 concerning Customs Enforcement of Intellectual Property Rights).
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ser awareness of his integration into this social whole and who chooses between different possible models of behavior and relationships, we explain the reasons why counterfeiting is so successful. . According to Douglas, "this approach allows several possibilities for the individual,
from disagreement to rebellion, to seeking support to change the context, or to migration to a
more pleasant place on the map of institutions" (Douglas 1978, 6).
The inscription of the action of the individual in this context exerts a constraint, not only on the
type of relations which he can engage with the others, but also on the type of arguments and justifications which are compatible with these. relationships and can be understood by others. This
therefore creates a whole of values and principles, which give legitimacy to the relationships he

政 治 大
orients and constrains one's engagement in a given type of social relationship. Although Douglas
立

forges with others. Conversely, adherence to certain values and principles relating to social order

thinks of institutions locally, we offer an in-depth reading of his idea. Whether it is therefore at

‧ 國

學

the level of states, firms or even individuals, each level of actors is part of a whole, of a larger
social context, in which it fits and is involved, until now. insufficiently and improperly, making
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traffic prosper. Indeed, the tensions and contradictions in which the different levels of actors can
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find themselves (global weak enforcement facing a low investment and high profit traffic) are
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seen as imbalances between cultural principles and a type of social participation. As we will see
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later, in order to be able to act among themselves, these different actors must seek a consonance
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tion. This search for consonance is the essence
i U in their behavior or in their reprec hchanges
between the type of relationship they engage in and the principles to which they refer in their ac-

sentations of the world in which they act.
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CHAPTER 3
INTELLECTUAL PROPERTY RIGHTS: AN INSUFFICIENT FRAMEWORK?

!
As seen in the previous chapter, it is undeniable that counterfeit is an extensive and global issue on its own. Luxury goods and brands are one of the main victims of this phenomenon.
Thus, it is obvious that multiple strategies have been set to counter the issue. What are they? On
what level are they elaborated and do they proceed? This chapter will aim at presenting these
strategies to fight against infringed goods at different levels.

治
政
way. This chapter as well as the next, have an analytical aim.大
In fact, it will no longer be a ques立
tion here of describing a vast phenomenon but rather of analyzing existing strategies to counter
Unlike the preceding chapters which presented the problem as a whole and in a more descriptive
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the problem. To do so, we will examine the problem at different levels. Indeed, we will resume
the organization of the institutions at the different stages in which counterfeiting comes to inter-
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vene. This chapter will from that point be organized from a top down point of view. In other
words we will go through all enforcement strategies from the multilateral and regional level to
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the companies on their own.

n

al

er

As Durkheim specifies, we will follow the fundamental and guiding idea according to
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which each individual would coexist a collective consciousness and an individual consciousness.

Ch

engchi

Indeed, if individuals were guided only by their individual conscience, they would be incapable
of living in a group: the pursuit of personal interests exclusively cannot create lasting bonds.
Individuals can therefore only be united by the collective conscience which makes society a
moral entity, harmonious, different from each individual and superior to each of them. He
compares it to the body or each organ to a precise function of its own, each organ in itself not
being sufficient to survive. It is the division of labor in society. However, this organic solidarity
has its limits, indeed with the development of individual consciousnesses, collective
consciousness weakens.
Individuals are therefore organizing themselves in order to alleviate their social ills. Indeed,
when collective trust weakens, abnormal behaviors emerge which must be addressed by creating
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organizations. These systems are organized at different scales. Thus, the fight against
counterfeiting is simultaneously the subject of global, local and individual approaches.
In this chapter, we will first come back to the global approach of the organizations that
work against this phenomenon. How the international organizations that govern intellectual
property rights, created by individual impulses, also influence societies. Indeed, and as Mary
Douglas explains very well in her theory of institutions, if cognition plays a capital role in the
foundation of social order, this in turn influences cognition by defining systems of thought. We
will come back to the theory of organizations then the weight of the latter on the lower level or
the influence of international organizations on the companies Hong Kong and Taiwan. After that

政 治 大

we will come back to the different organizations in question and their role in the fight against

立

trafficking. We will review the different international organizations under concern -the ones our
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cases belong to, and the ones China belongs to among other reasons and in place of Hong Kong
and Taiwan. It is indeed important not to lose sight of our research space. It will therefore not be

‧

an exhaustive list of the international organizations concerned by counterfeiting but rather a
review of the various bodies with which Hong Kong and Taiwan must work in their fight against
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this traffic.
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Secondly, we will attempt to compare our two case studies at a societal level. The Hong
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order to carry out this evaluation, we will
e nongLionel
c h iChaty's
Kong and Taiwan institutions as well as the success points and areas that need improvement. In

proposes a systemic approach of institutions to better compare them and therefore analyze them.
How the governments’ institutions of Hong Kong and Taiwan organized the protection of the
products? We will naturally see the Hong Kong and taiwan governments and their response to
counterfeit. Here, we will linger on the different elements constituting these institutions and try
to evaluate it in the end. Also we will go back to the legal protection system of Hong Kong and
Taiwan. What is the current judicial frame and law system these two places benefit from? What
are their strategies?
We saw society shapes individuals on a rather local perspective and from the institutional
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point of view. However, how does it shape individuals and their behavior from a single
perspective? Here, we aim at emphasizing on the fact that this influence is somehow even more
true in Asian countries where the weight of society and peers in Asian culture remains very
strong. We will put these behaviors in perspective of why people would buy luxury counterfeit.
Finally, our last part of this chapter will focus on a different level. Indeed, after reviewing
a global, then local and finally an individual approach on the struggle against counterfeit. We
will go to the firms and the product level. In fact, the firms and their products also have their role
to play in their protection. What are the challenges for companies, from product development to
distribution networks? What is the global organization of the elaboration of a product and why

政 治 大

could it be subject to be counterfeited? We will not go into the details of the analysis for this

立

level but will give an account of the overall organization of product development and how it may
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be subject to traffic. The heart of the analysis will indeed be located at the higher levels, at the
institutional level. However, it is impossible to understand how institutions respond to the

‧

problem without having an idea of the fundamental organization of the issue.
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Finally, we will conclude this chapter reviewing the different points highlighted which
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allow a diagnosis of the measures already taken. Indeed, how does it work? Conversely, what are
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the points that could be improved.
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1. Intergovernmental organizations governing IPR
Following Durkheim's idea, society forges individuals who themselves are actors in this
system. Consequently, the international or intergovernmental organizations which govern the
IPR have their role to play in the influence they will exert on the companies which are part of it
or would like to join them. To better tackle this issue, we will first come back to the theory of
organizations according to Mary Douglas, following the Durkheimian heritage. Indeed, how are
these institutions created and how do they think? How do they organize the anti-counterfeiting
system? So what is their weight on the companies of Hong Kong and Taiwan, how do they shape
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the struggle on the ground in these spaces? Following, we will give a succinct overview of the
leading multilateral organizations and industry associations that safeguard intellectual property
rights and within our regional frame. First, a quick overview of the Trade-Related Aspects of Intellectual Property Rights (TRIPS) in the World Trade Organization (WTO), the World Intellectual Property Organization (WIPO), the IP related governance in the Organization for Economic
Cooperation and Development (OECD), and the enforcement of IP through the International
Criminal Police Organization (INTERPOL). These four international agencies were selected for
illustration purposes and we realize that many more global organizations could have been selected for this part. Second, a description of some of the principal industry associations that have IP

政 治 大
Business Software Alliance (BSA), the Software Information Industry Association (SIIA), the
立
Motion Picture Association of America (MPAA), the Recording Industry Association of America

at the forefront of their mandates – the International AntiCounterfeiting Coalition (IACC), the
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(RIAA) and the International Federation of Phonographic Industry (IFPI) will be quickly highlighted here. Again, these six associations were selected due to their high profile for collecting
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data on piracy in their respective market segments. We are fully aware that this is far from being
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exhaustive and there are many more trade associations that exist with strong linkages to IP pro-

The goal of this chapter is to provide a global approach through as many resource links (Chaudh-
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ry and Zimmerman 2009, 107) as possible to academics, managers, and public policy decision
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makers in order to guide their future IP agendas, repleting with websites that yield current information. It is about reviewing the influence of IPR on the society and each level of actors involved in the issue. Indeed, the global objective of this work is to provide alternative measures to
the current ones in order to better hook the issue and if not stop, at least reduce this phenomenon.

!
1.1. The theory of organization – an appropriate model?
We are interested here, like Mary Douglas, in the relations between individuals and
institutions, the latter notion being defined, in a Durkheimian approach, as "any regular social
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form which links norms and values, models of social relations and roles, ways of being or
"stereotypical behaviors" (Buton 2010). For her and in her book "How Institutions Think",
society is perceived as an organic whole within which each part is understood according to its
function. She then associates Durkheim's ideas with those of the Polish scientist and philosopher
of science Ludwik Fleck.
However, Mary Douglas was keen to explain institutions while staying at the local level. Here,
we took the bias to adapt its philosophy to a wider variety of levels. Thus, we take up her idea of
a larger-scale society. Whether at the individual, local, regional or even international level; each
individual, government, institution or organization proceeds and is integrated into a system of

政 治 大
and the way in which the smugglers organize themselves in their distribution, or whether in
立
terms of responses to this traffic, each level of actors is integrated into a reality that exceeds it.

norms, values, social relations with a view to a global end. Therefore, whether in terms of traffic
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1.2. An institutionalized and organized phenomenon
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Let's take a look at the institutional aspect of sales and traffic. Indeed, as we have just
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mentioned, the network is largely organized. Whether in terms of production, transport or resale;
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each step is well established, even if it is vastly different from the path followed by the original

Ch

i
n
U

v

products. Therefore, let us compare the two diagrams and their organization.

engchi

The following diagram clearly shows the main stages of the phenomenon and the parallel aspect
of the licit chain and the illicit chain. Here we will go over the boxed steps in order to compare
the two organizations.

!
!
!
Figure 32
Counterfeiting steps along the supply chain
Source: from Thorsten Staake, Frédéric Thiesse, Elgar Fleisch, (2009)
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If we look first at the production aspects, we can distinguish several channels when it
comes to counterfeit products. Unlike brands that will seek the best know-how for the production
of their product, counterfeits adapt by producing at the lowest cost and with the materials at their
disposal, copied designs. These channels are often a reflection of the quality of the products. The
quality of a counterfeit, as it has been said, varies from the worst imitation, to a product so close
to the original that one can be mistaken. Production is an essential phase in that it is the first step
in the authentication of the product. Indeed, the production quality of the product is very often
one of the key factors which makes it possible to recognize a fake.
Thus, for products of very poor quality, it is often a matter of factories producing the same type

政 治 大
have the skilled labor, material and machinery necessary for production. Then, they reproduce at
立
a lower cost and therefore of poor quality, an original product, often purchased by them as a
of products - leather goods, textiles, etc. - in a completely legal manner. The factories therefore
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sample.

For intermediate quality, it is the same process, however the raw materials are of better quality
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and the workmanship finer, the cost of the finished product is therefore higher but remains well
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below the original. In this case, there will be great disparities in quality and price. In these two
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cases, most of the production comes from China, regardless of the origin of the starting piece.
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Finally, for products reproduced identically, both in terms of quality and design, the process is
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products are not counterfeit for their poor
h equality
i U of the distribution or resale netn g cbuthbecause

different and sometimes more complex to apprehend. In this case, it is a gray area. Indeed, the

work which does not follow the usual pattern of the originals. Therefore, if it is only the product
as such, it is extremely difficult, if not sometimes impossible, to distinguish the true from the
false. In these cases, it is often the factories producing the original products that are concerned.
From then on, using surplus materials, they reproduce identically, pieces the original brand had
ordered. This is a production on a smaller scale but of equivalent quality to the originals because
according to the same materials, the same specifications and the same manufacturing process.
The price is therefore approaching the prices charged by the brands.
Here, we will come back to another example of a forgery seizure case. Although this case is not
directly linked to Hong Kong or Taiwan in terms of arresting the culprits, the bags were intended
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for the Asian market. Thus, employees or former employees of French Hermès were apprehended this year
"for having manufactured at home in 2013 and 2014 replicas of the Birkin model, the best-selling and the most profitable of the luxury brand. (…) To manufacture these" high-quality "counterfeits, in the words of the prosecutor, one of the members of the network bought crocodile skins
from an Italian supplier in Lombardy. Then the various, very technical steps were carried out by
employees or former employees of Hermès, at home."66

In this specific example, we can clearly see the porosity of the production between real and false
in the case of these gray areas. Indeed, these are employees of the company who therefore follo-

政 治 大

wed the production patterns specific to the brand.

立

As far as distribution is concerned, the network adapts to local markets and the standards
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implemented in different countries.

Within the framework of the original products, the brands, after market studies, are establishing

‧

their retail channels in such or such country. They open shops or corners in department stores.
We note that the establishment of brands is not hampered by the level of protection of IP or IPR
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and that in fact, very often, the low level of IPR stimulates the installation and anchoring of
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places of sale of products. Most of the time, these are developing countries which constitute a
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sizable market for brands. Thus, the example of China, both number one in the production of
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fakes, and a huge market for major brands which are extremely well established across the country.

engchi

The distribution of fakes is, one suspects, very different. The distribution channels are either
clandestine shops or via websites. In countries with a strong institutionalization of deterrence
measures, products are often resold via the Internet, as in the case of Taiwan for instance.
Conversely, in countries that are more difficult to control, such as transit zones, or directly attached to China, such as in Hong Kong for example, there are many clandestine shops, ready to
take the risk of being arrested.

66

“Prison pour des salariés Hermès dans l’affaire des sacs Birkin de contrefaçon,” Capital.fr, September 24, 2020, accessed December 11, 2020,
https://www.capital.fr/entreprises-marches/prison-pour-des-salaries-hermes- dans-laffaire-des-sacs-birkin-de-contrefacon-1381370.

!138

DOI:10.6814/NCCU202100385

The Institutional Issues of Luxury Counterfeits: The Cases of Hong Kong and Taiwan

Sometimes this is one of the stages where we can apprehend fake products. Here again, we will
note the case of seizures of real - fake Hermès bags.
"The bags were exchanged in parking lots or in the street. (...) These "real fakes" were then sold
to Asian tourists in Paris, or in Hong Kong, for at least 20,000 euros. The price of a new bag of
this type is around 45,000 euros."67

We then see that in this case, the bags do not follow the traditional distribution network of the
original bags and cannot be found in the brand's official store.
The stage of resale follows. This step is also one of the central points in terms of product

政 治 大
elements linked to the sale very立
often make it possible to recognize the real from the fake. Of

authentication. Indeed, very often and in addition to the often inferior quality of the copies, the
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course, we will keep in mind that certain parameters sometimes confuse the issue. Indeed, when

it comes to a second-hand purchase, if some specialized resellers offer authentication services, it
is often difficult to trace the sources of the products. Indeed, everything is forged, whether it is
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the product itself, the invoices or the certificates of authenticity. Therefore, an expert eye is often
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necessary in a second-hand purchase.
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When it comes to buying new products, the place of purchase often says a lot. Indeed, if we
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sold in underground shops or on the internet.
us first come back to the case of shops. The
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compare the places of resale, brands have official shops unlike counterfeits which are often re-

store is often an extremely institutionalized and organized place, especially when it comes to
luxury products. The figures below clearly illustrate the difference between an official store and
an underground store. In the case of official stores, and in the same way for corners present in
department stores, luxury brands create standards in terms of product display, decoration, employees and customer reception. Thus, regardless of the store, each brand recreates its unique but
identical atmosphere, in all its points of resale. Indeed, each brand recreates its own system of
values, norms and standards within its stores through the elements mentioned above. However,
some elements are common to all luxury brands. Thus, firstly, the store is clearly identifiable as
67

Idem
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the brand's official reseller from its exterior adventure, unlike counterfeit stores, often hidden
behind other stores or within markets.

Figure 33
Louis Vuitton store in Luxembourg
Source: Louis Vuitton68

Figure 34
Counterfeit store in Hong Kong
Source: Alamy69

政 治 大
Second, in luxury stores there are few products displayed in a very large space, sober decoration,
立
like the brand and sometimes the Home collection of the brand in question. Employees are in

‧ 國

學

brand uniform and must greet and serve customers identically and according to the specific policies of the house. Thus, each client must feel comfortable and have the feeling of being a privile-
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ged customer of the brand. In counterfeit store, there is no policy regarding the display, the deco-
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in a very small space.
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ration, the employee nor the atmosphere. The articles are displayed randomly and often packed
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Figure 35
New Louis Vuitton store in Brussels
Source: Marie-Claire magazine70
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Figure 36
Counterfeit store in Hong Kong
Source: Alamy71

68

“Magasin Louis Vuitton Luxembourg - Luxembourg | LOUIS VUITTON,” accessed December 11, 2020, https://fr.louisvuitton.com/fra-fr/
magasin/luxembourg/louis-vuitton-luxembourg.
69 Alamy Limited, “Alamy,” accessed August 12, 2020, https://www.alamyimages.fr/photo-image-la-chine-de-hong-kong-stanley-market-boutique-afficher-de-faux-sacs-a-main-et-sacs-a-main-.
70“Bruxelles

: Immersion Dans La Toute Nouvelle Boutique Louis Vuitton - Marie Claire Belgique,” accessed December 11, 2020, https://
marieclaire.be/fr/bruxelles-immersion-dans-la-toute-nouvelle-boutique-louis-vuitton/.
71 Alamy Limited, “Alamy,” accessed August 12, 2020, https://www.alamyimages.fr/photo-image-l-asie-chine-hong-kong-hong-kong-stanleystanley-market-marche-marche-plein-air-marche-chinois-boutiques-shopping-handb-73549855.
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Finally, the same dynamics are observed on online resale websites. Official sites are
clearly identifiable and identified in the search bars as such and match first as illustrated in the
figures below.

立

政 治 大
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Figure 38
Louis Vuitton Counterfeit on DhGate website in Google
Source: Google - personal research73
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Figure 37
Louis Vuitton website in Google
Source: Google - personal research72
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Then, on the websites, there are major differences in terms of presentation of the site and
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products, display, price and means of payment, which again are all clues for identifying the au-
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thenticity of the product. On a luxury website, the general presentation of the site is often sober
and neutral in color, except for the case of a few brands and their emblematic color (we will keep
in mind Hermès orange). The articles are photographed, worn and then on a white background in
a sober manner. The prices are high and in some cases for the most exclusive products on request. The points of resale are clearly presented, as is the way to contact the stores. Finally, the
72 “Louis Vuitton - Recherche Google,” accessed December 13, 2020, https://www.google.com/search?hl=fr&sxsrf=ALeKk00XmxUamwUmVG5UWUTB1xnqFd-nAA%3A1607831386272&source=hp&ei=Wo_VX6i7DpmSr7wPlqa3mAU&q=louis+vuitton&oq=louis+&gs_lcp=CgZwc3ktYWIQAxgAMgQIIxAnMgQIIxAnMgQIIxAnMgQILhBDMgQILhBDMgQILhBDMgUIABDLATIFCAAQywEyBQguEMsBMgUILhDLAToCCAA6AgguOgQIABBDULsVWLAcYNAnaABwAHgAgAFIiAH5ApIBATaYAQCgAQGqAQdnd3Mtd2l6&sclient=psy-ab.
73 “DhGate - Recherche Google,” accessed December 13, 2020, https://www.google.com/search?hl=fr&sxsrf=ALeKk03V69d2CLt71asgtvOUcwA2on-4dw%3A1607831391953&ei=X4_VX9LOObTFmAWlnbHYCg&q=DhGate&oq=DhGate&gs_lcp=CgZwc3ktYWIQAzIECCMQJzIECAAQQzIFCAAQywEyBQgAEMsBMgUIABDLATIECAAQQzICCAAyBQgAEMsBMgUIABDLATIFCAAQywFQ89oDWN7mA2D36ANoAHAAeACAAUCIAc4CkgEBNpgBAKABAaoBB2d3cy13aXrAAQE&sclient=psy-ab&ved=0ahUKEwiS-ubXhsrtAhW0IqYKHaVODKsQ4dUDCA0&uact=5.
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shopping cart and payment for purchases is made directly via the site with protected payment
systems.
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Figure 39
Online shopping experience at Louis Vuitton
Source: Louis Vuitton74

On the other hand, on websites that sell counterfeit, the presentation of the site is not always of
good taste, nor harmonious. The articles are either photographed on a background often placed
on a piece of furniture, or the photos are directly stolen from official websites. The products need
to be searched in a specific way and only appear in the search bar with predefined keywords such
74

“Louis Vuitton,” accessed December 11, 2020, https://ca.louisvuitton.com/fra-ca/femme/sacs-a-main/toutes-nos-collections/_/N-1msxcg3.
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as "designer" for example. Finally, the prices are unbeatable and no after-sales service is available. On the other hand, it is sometimes possible to contact the seller without knowing his precise contact details. Finally, the payment is not systematically protected.
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Figure 40
Online shopping experience on DhGate
Source: DhGate75

!
75

“Wholesale LV - Buy Cheap LV from China Best Wholesalers | DHgate.Com,” accessed December 11, 2020, https://www.dhgate.com/wholesale/search.do?act=search&dspm=&sus=&searchkey=LV&catalog=#hpsearch1806.
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Briefly, from the customer's point of view, even though it will be reviewed further in
greater detail. In the cases that we have chosen to analyze, there is a major difference in the resale of counterfeit products. In the case of Taiwan, these were counterfeit products resold as original products, with vendors describing the products as coming from outlets. Indeed, the Taiwanese customer, very disciplined, would probably not buy a product openly presented as fake.
Therefore, products whose provenance is not clear abound and these are described as originals.
In the case of Taiwan, the customer has a desire for integration, hence his purchases of products
that he believes to be luxury. Nevertheless, he also has a strong desire to respect laws and anticounterfeiting measures, hence his sometimes unfortunate purchases.

政 治 大
cal resale or through internet channels, the products are most often explicitly fake. The customer
立
is therefore aware that it is counterfeit. Several explanations are possible here but the most ratioHowever, the case of Hong Kong is quite different. Whether it is as the article presents it, physi-
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nal is certainly that the Hong Kong customer (or the customer who buys via a Hong Kong platform) has a better knowledge of the products because a better assimilation of luxury. In Taiwan,

‧

it is something less anchored in mentalities as shown in the diagram of Husband76, already pre-
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sented in chapter 2. The Hong Kong customer appears to be less disciplined and will favor the
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purchase of the product, despite its counterfeit nature. Indeed, his desire is no longer to be inte-
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grated but to experience luxury through the product. The slightest concern about the legality of
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that it has appropriated itself (by virtue h
of e
its history). However,
n g c h i U we will remain cautious on this

the practices may also come from the fact that it is not a space with an institution of its own and

hypothesis for lack of data on the question.

!
1.3. Multilateral organizations
In this section, we will come back to organizations as such. The groups which participate
in the decision-making process in a multilateral way and which have the most significant impact
with regard to intellectual property in general are the WTO, the WIPO, and the OECD

76

Figure 20 The five stage spread of luxury model
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(Chaudhry and Zimmerman 2009, 107). Moreover, in terms of resources and sources for this
work, these three agencies represent a mine of information that is often difficult to obtain from
other actors. They therefore certainly represent the most transparent way to obtain data. We will
therefore give a fairly concise return on each of these agencies and the link maintained by Hong
Kong and Taiwan with them.

!
1.3.1. World Trade Organization: TRIPS
Chaudhry and Zimmerman (Chaudhry and Zimmerman 2009, 108) review the

政 治 大

international organizations involved in the protection of intellectual property rights. In particular,

立

they consider TRIPS within the WTO as one of the leaders in this area, probably because one of
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the first to govern the IP. TRIPS were negotiated in the Uruguay Round (1986–1994) and
became the first agreement to govern intellectual property within the WTO. The latter was born

‧

in 1995 as the extension and logical continuation of its predecessor the GATT (General
Agreement on Tariffs and Trade), established in 1948. It is the main forum for multilateral
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exchanges open to member countries, which has for aim to negotiate trade liberalization and
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various conflicts. Currently,77 the WTO has 164 member countries and observers. Taiwan has
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been an integral part of the organization as a member country since January 1, 200278 under the
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name Chinese Taipei. Hong Kong, meanwhile, had access to the WTO as a member country on

engchi

January 1, 1995, under the name Hong Kong, China. Let's keep in mind that China is a full
member country, distinct from these two neighbors. It gained its access as a member country on
December 11, 2001 under its own name, China. Between its member countries and its observers,
the WTO is undoubtedly one of the broadest organizations when it comes to intellectual property
trade issues.
The WTO also organizes, in partnership with WIPO, sponsored seminars for intellectual property
professionals, including teachers in developing countries. They provide reports as well as official

77 As
78

of August 12, 2020
“Membres et Observateurs de l’OMC,” accessed December 12, 2020, https://www.wto.org/english/thewto_e/whatis_e/tif_e/org6_e.htm.
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and legal texts on the issue. With regard to their content, the TRIPS recognize three categories of
intellectual property: copyright and related rights; trademarks, including service marks,
geographical indications, industrial designs, patents, layout designs (topographies) of integrated
circuits; and undisclosed information, including trade secrets. In this case, we focus on
trademarks.
From the point of view of their scope, TRIPS is concerned with how the basic principles of
trading systems and other international intellectual property agreements should be applied; how
to provide adequate protection to holders of intellectual property rights; how countries should
enforce these rights adequately in their territory; how to resolve intellectual property conflicts

政 治 大
development of new systems. A recent and relevant conflict could be mentioned. Indeed, in April
立
2007, the United States opened a case against China in order to take retaliatory measures against

between different member states and finally; arrangements in times of transition, for instance the
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it in terms of counterfeit trademarks (as well as copyright piracy). The United States wanted to
review the system of confiscation of property by the Chinese government, the scale of their

‧

criminal procedures and their penalties for the production and distribution of counterfeit products
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and finally the problem of their copies and distribution, in particular of sound recordings. , which
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did not respect any authorization. Since then, other countries such as Taiwan, for example, have
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joined the US camp in this dispute. This example illustrates how these institutions also play a

n

al

i
n
C
struggle against counterfeit such as Taiwan
h eforninstance.
gchi U
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role in terms of soft power and diplomacy and might influence some countries' strategies in the

Finally, the Doha round of trade negotiations is still under preparation, seven years after its first
meeting in Qatar in 2001. Several key aspects, such as for example the revision of aspects
relating to intellectual property and anti-dumping laws are currently on the agenda.

!
1.3.2. World Intellectual Property Organization
WIPO (Chaudhry and Zimmerman 2009, 109) is an organization that was established in
1967 and is currently the United Nations International Intellectual Property Agency. The
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organization has 193 states, which represents more states than TRIPS within the WTO. Hong
Kong and Taiwan are not part of WIPO in their own right. Indeed, due to political tensions with
China and the latter's representation at WIPO since 1980, they cannot claim integration.
Mainland China adheres to national laws and regulations of IP (WIPO Lex), is also a member of
WIPO treaties and its organs. Their office address is in Beijing, demonstrating that Hong Kong
and Taiwan are not part of the system.79
In 1996, WIPO and WTO entered into an alliance of agreements between the two multilateral
systems. There is thus a specific field which makes it possible to assist the developing countries,
in the requirements for the TRIPS which they must face. In addition to the WTO, WIPO also

政 治 大
(ILO), and intergovernmental (IGOs) and non-governmental organizations (NGOs).
立

works in partnership with other agencies such as the WHO, the International Labor Organization
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WIPO has also set up the WIPO academy, which allows various professionals in the field
to learn about the evolutions of IP and its challenges. These training courses are open to all and

‧

offered in partnership with universities and other academic institutions.The organization has five
strategic objectives: promoting the culture of IP; integration of IP into the development of
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national policies and programs; develop international standards for IP and IP legalization; offer

management and procedures within the organization.
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quality services in the field of global IP protection; and finally improving the efficiency of
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As stated before, there is a real need for communication of intellectual property protection

engchi

policies in a more holistic way, on the part of decision-makers. In this sense, WIPO began its
efforts in 2007 following the Geneva agreements, by launching a public campaign via the
Internet, cinema and the small screen, public events, seminars and publications. Thus, since
2008, every April 26, we celebrate "World Intellectual Property Day", an event that alerts the
general public to the benefits of IP.
Finally, similar to TRIPS, WIPO enables dispute resolution through its “Arbitration and
Mediation Center” which provides a list of arbitrators, mediators and consultants of different
nationalities who work under the umbrella of the organization.
79

“Information Par Pays: Chine,” accessed December 12, 2020, https://www.wipo.int/members/fr/details.jsp?country_id=38.
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The Madrid system
The Madrid System is a system set up by WIPO based in Geneva, Switzerland. WIPO has
thus divided the different types of intellectual property into different organizations for optimal
and specific management of product protection: Madrid for trademarks, La Hague for design,
Lisbon for geographical indications, Budapest for microorganisms or even the PCT, International
Patent System. The Madrid system was created as an efficient solution both logistically and
financially to register and manage trademarks all over the world. The application is done once in
a single language and allows trademark protection in the 123 member countries. As the system is
centralized, it makes it possible to modify or extend trademark protection in a simple and

政 治 大
easy-to-use help and guides. It organizes and offers webminars and seminars type events and
立
online courses as well as the various legislative texts available on the subject in order to better
efficient manner. Through WIPO, the Madrid System provides brands with comprehensive and
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educate companies on the types of protection and remedies available.

This is a global tool allowing protection that is both simple and inexpensive for brands since it
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only pays their registration fees once. The organization can also proceed to the resolution of
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disputes and each year, a good number of disputes are taken care of by Madrid.80
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1.3.3. Organization for Economic Cooperation and Development

Ch

engchi

The OECD (Chaudhry and Zimmerman 2009, 110) is known to be a multilateral forum
made up of countries that are committed to a free market economy. The organization dates back
to 1961 and is made up of 37 member countries with its secretariat in Paris in France.
We will not detail here this organization to which neither Hong Kong, nor Taiwan, nor even
China belongs.81 In addition, IP topics are handled by its Directorate for Science, Technology
and Industry, illustrating that the emphasis is more on patent issues than on trademarks.
However, it should be mentioned in the active role it plays in the protection of IP. Indeed, this is

80

“Domain Name Dispute Resolution Service,” accessed December 12, 2020, https://www.wipo.int/amc/en/domains/index.html.
“Liste Des Pays de l’OCDE - Ratification de La Convention Relative à l’OCDE,” accessed December 12, 2020, https://www.oecd.org/fr/apropos/document/liste-des-pays-de-l-ocde.htm.
81
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another possibility for member states to debate international policies on subjects such as the
protection of IP rights.
In addition, the OECD is one of the most extensive sources for economic and social statistics and
data. The latter obviously play a preponderant role in the development of public policies, it is
therefore important to mention them. Very regularly, the organization publishes reports on the
economic and social impacts of counterfeiting and trafficking. They allow access to quantified
estimates in terms of market shares, the current environment concerning IP or the economic and
social effects of this traffic. They also propose strategies, alternatives and highlight initiatives for
the protection of IP. In this sense, moreover, its role is relatively similar to WTO and WIPO.

政 治 大
members makes any real influence limited. However, the seriousness of the organization, and the
立
importance of its member countries no longer needs to be demonstrated, therefore, it remains a

However, it does not offer conflict resolution on these matters. Finally, its limited number of
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reliable source of information.
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Until now, the various organizations mentioned above have concerned multilateral trade
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policies. Indeed, the TRIPS, the WTO, the WIPO and the OECD allow the development of
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international policies. Following this exchange logic, we therefore have to mention INTERPOL,

engchi

an international agency, a multilateral police organization (Chaudhry and Zimmerman 2009,
111).
With its 194 member countries, it is the largest police organization in the world. "Each country
has an INTERPOL National Central Bureau (NCB), whose mission is to link national police
authorities to (their) global network. Member countries meet every year at a General Assembly
to discuss policy, working methods, funding and activities of the Organization. In addition, an
annual conference brings together the heads of NCBs to share their experiences."82
China has been a member of INTERPOL since September 4, 1961, when the organization dates
82

“Les Pays Membres,” accessed December 11, 2020, https://www.interpol.int/fr/Qui-nous-sommes/Les-pays-membres.
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from September 7, 1923, and was created in Vienna, Austria. Its offices are located in Beijing.
"The Beijing NCB is part of the International Cooperation Department in China's Ministry of
Public Security (MPS). It provides national law enforcement agencies with a unique platform to
work with police forces across the globe in preventing and investigating transnational crime. The
Chinese NCB takes part regularly in global INTERPOL-led police operations, supporting
cooperative efforts to tackle terrorism, cybercrime, drug trafficking, intellectual property crime
and environmental crime."83
INTERPOL specifies that "The MPS is part of the State Council, China's chief administrative
body and principal police and security authority. National law enforcement services are provided

政 治 大
under the leadership of local government, operate in the main towns, cities and counties of
立
China" , but does not clearly mention neither Hong Kong nor Taiwan, which are not member

by public security bureaus, the provincial and municipal public security counterparts which,

84

‧ 國

學

countries of the organization. In the case of Hong Kong, this is explained by the fact that it is
here understood as an integral part of China: "There are two million police officers in China.
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INTERPOL Beijing has two sub bureaus, each with delegated regional authority in the special
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administrative regions of Hong Kong (China) and Macao (China)."85 However, Taiwan is de
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facto excluded by the presence of China from the organization.

Unlike other organizations, INTERPOL has created a subsection dedicated to IP-related
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crimes and traffic. However, and always following the same logic, the organization tries to

engchi

provide the best possible information on the issues of counterfeiting, in particular under the name
“Financial and high-tech crimes”, which includes counterfeit currencies, IP crimes, as well as
than transnational crimes in terms of new technologies.
INTERPOL's main IP objectives are to develop strategies and programs to combat
transnational crime networks; develop a database (Database on International Intellectual Property
- DIIP) to improve the exchange of information and intelligence on organized crime; promote the

83

“Chine,” Chine: Pays membre d’Interpol, accessed December 11, 2020, https://www.interpol.int/fr/Qui-nous-sommes/Les-pays-membres/AsiePacifique-Sud/CHINE.
84 Idem
85 Idem
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importance of organized crime among policy makers and the general public; increase the
enforcement of regional and national laws on organized crime; develop an operational
international system to facilitate the coordination of the implementation of regional actions in the
field of organized crimes; and finally providing a police force and its resources.

!
1.3.5. Industry associations that Govern IPR: The IACC
We have reviewed the various transnational organizations that contribute to the protection
of IP. Let us now examine the case of the IACC, an organization which this time brings together

政 治 大

companies in more than forty countries. The IACC is not the only organization of this type,

立

however we will only develop this one here because there is no question of making a systematic
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and exhaustive development of each organization relating to the problem on the one hand, and
that it is probably the most important and therefore to some extent the most representative for

‧

trademark cases on the other hand. Along with the IACC, however, we will only mention the
BSA (the Software Alliance for copyright cases generally and more specifically for unlicensed
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software), SIIA (Semiconductor Industry Association for patent cases), MPA (Motion Picture
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Association for copyright cases). copyrights), and IFPI (Representing the recording industry for

Ch

engchi

i
n
U

v

The IACC was created in 1979. It is therefore a more recent non-governmental organization. It is
based in Washington. It is a non-profit organization that represents various industries such as
Apparel, Footwear and accessories; cosmetics and personal care; electronics and appliances;
petrochemical; entertainment and media; golf; pharmaceuticals; the Internet; or tobacco
products. Therefore, this includes cases of trademarks, patents as well as copyrights. This
organization promotes information regarding IP protection and uses interactive media in
particular to educate the consumer. This organization also acts as a relay to other organizations
such as WIPO while also providing access to its own data. As explained previously, the IACC is
a group of companies that include groups wishing to protect their products as well as security
companies, government agencies, law firms, investigative agencies, and associations. It is
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therefore a highly inclusive organization which this time allows a more holistic approach to the
problem by including a greater variety of actors and representing a wider panel of points of view.
It therefore acts more on a lobby level in the decision-making process.
It has members in China as well as in Hong Kong but this time again Taiwan is not included.

!
1.4. concluding remarks
To conclude, transnational organizations relating to IP protection are numerous and work
at different levels, whether regional or international. It seems to be impossible to provide an

政 治 大
We have therefore chosen to present here the most important and the most emblematic in terms
立
of our case studies. They also allow access to data which is often confidential at national level.
exhaustive list of these associations which are numerous and of varying sizes and importance.

‧ 國

學

They also allow access to information in real time and reliable (with regard to the validity of the
data). We therefore made the choice of organizational sources for this work in order to keep a
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systemic approach to data. It was not a question here of comparing these infrastructures nor of
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comparing them or even of evaluating them; but more to shed light on our sources of information
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as well as to explain in what way the institutional approach is valid and the weight it has on the
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actors that they are national (weight of the lobby that IACC can represent by example) or
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not denigrate other data sources but favor
i U approach and the theory of

individual (institutional weight compared to the choice of consumption of individuals.) We do

organizations as the common thread of this work.

!
2. Introduction of a multi-level protection
We have just looked at the transnational level of the measures and organizations already
in place in the fight against counterfeiting. We are going to focus here on the local level, that is to
say, what are the institutions in place in each of our spaces under study? How do they act in
terms of local strategy?
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There is a multi-level protection existing framework. So far and as it will be
demonstrated later, the trademarks are being protected legally at the different stages of
elaboration of the products. It is not only important but necessary to the trademark protection
(OECD 2008, 304). Thus, we will first further review this system for Taiwan and then for Hong
Kong. What is the current judicial frame and law system these two places benefit from? What are
the different institutions at stake here?
First, let's briefly review our choice of study spaces. As Chaudhry and Zimmerman (Chaudhry
and Zimmerman 2009, 30) explain it very well: "although US Customs seizure statistics
fluctuate, there is one consistency in the data. Since 1998, China has accounted for the largest

政 治 大

percentage of counterfeit products seized, ranging from a low of 16% in fiscal year 1999 to a

立

high of 81% in fiscal year 2006 and maintaining that share through midyear of fiscal year 2007
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(United States Customs and Border Protection, 2007). Taiwan which had accounted for more
than 40% of seizures in 1999 has seen its share decline considerably to only about 2.5% for

‧

midyear 2007. Hong Kong has been a consistent source of counterfeit product with the share of
fakes confiscated from this country ranging from 10% in fiscal 2001 to about 5% for midyear
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2007. In most other years Hong Kong’s share has ranged from 5% to 9%." Consequently, these
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two areas appear to be not only key, because at the heart of most of the data entered, but also
because we can observe trends in the evolution of these results. Taiwan has seen its foreclosures
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decrease over time, while Hong Kong has recorded a less dramatic decline and remains more

engchi

stable in terms of foreclosures. Why? What did Taiwan and Hong Kong do? What are the means
put in place in these two regions?
Taiwan and Hong Kong are definitely tricky places to examine in terms of juridicial systems.
Indeed, for Taiwan, it has a total independent system and organization, even though the Mainland
claims. For Hong Kong on the other hand, although it has its own juridicial framework, we can
still definitely see to what extent it is tied up with the Mainland, and now more than ever86. Most
countries do not recognize these spaces as different entities as they do not recognize them as

86

Here we refer to the current events happening in Hong Kong where the Mainland seem to slowly but surely annex Hong Kong to its territory.
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formal states.87 Therefore and because of the complex political positions of these two places,
most studies do not differentiate Hong Kong or Taiwan from greater China and list them within
the Chinese rates. Here, it will be a question of taking back the institutional framework of these
two spaces and developing their strategies. To do this, we have taken again the work of Lionel
Chaty (Chaty 1999) and his methodology of classification and comparison of institutions.

!
2.1. The government organizations in Hong Kong and Taiwan
The role of the government - Why are the governments responsible for taking actions?

政 治 大

The states need to consider what political goals will satisfy the political goods of citizens.
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Powell, Dalton and Strom (Powell, Dalton, and Strom 2012) categorized the political goods into
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three levels specifying that “difficult trade-offs, as well as constraints, may be involved in
obtaining desirable goods”. First, the governments have to seek the right balance between

‧

welfare, security, fairness and liberty on the policy level. “Citizens have access to health care,
learning, and economic and environmental goods, which the government seeks to distribute
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broadly. The government provides safety of person and property, public order and property.
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Government policy is not discriminatory (…) vulnerable or disadvantage citizens are protected.
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Citizens enjoy freedom from excessive regulation, protection of their privacy, and respect for

Ch

i
n
U

v

their autonomy.” Thus it implies finding the right equilibrium between the accessibility and the

engchi

protection of goods and peoples' freedom, and the fairness of respecting trade marks by limiting
the access to infringed goods. Second, on the process level with, among others, compliance and
support, procedural justice, and effectiveness and efficiency. They explain that “Citizens need to
fulfill their obligations to the system and comply with public law and policy. Legal and political
procedures are orderly and fair and there is equality before the law. Political processes have to
have their intended effect and are no more cumbersome, expensive, or intrusive than necessary”.
87

Most of the various international organizations, including the UN, recognize Taiwan as a province of China and Hong Kong is an integral part
of China with a special status, however. In the case of Taiwan, many international organizations have excluded or downgraded the Republic of
China due to pressure from China. In some cases, Taiwan can only retain its full participation if it uses names such as "Chinese Taipei" or "Taiwan, China". Taiwan, however, was part of several major international treaties. Currently, 18 states recognize Taiwan as an independent nation in chronological order of recognition (The Holy See 1942, Haiti 1956, Paraguay 1957, Guatemala 1960, El Salvador 1961, Honduras 1965,
Swaziland 1968, Tuvalu 1979, Saint Vincent - and the Grenadines 1981, Solomon Islands 1983, Saint Kitts and Nevis 1983, Belize 1989,
Nicaragua 1990, Marshall Islands 1998, Palau 1999, Kiribati 2003, Nauru 1980-2002,2005, Saint Lucia 1984-1997, 2007)
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Finally, the system level including both the system maintenance, where “the political system
features regular, stable, and predictable decision-making processes”, and the system adaptation
where “the political system is able to adapt to environmental change and challenges”. The latter
is crucial in elaborating a new approach to counter counterfeit goods in these places. Indeed, the
study of cases and the new method we wish to propose is a way of demonstrating the ability of
governments to adapt a system.
Different public policies in response to an international and global phenomenon
Two references can help frame the approach to public problems. Let's first explain the
concept. A "public problem" or also called a "social problem" is nothing other than the transfor-

政 治 大

mation of any social fact into an issue of public debate and - or state intervention. Any social fact

立

can potentially become a "social problem" if it is constituted by the voluntarist action of various
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operators (Press, Social Movements, Parties, Lobbies, Intellectuals ...) and in our case, trademark
owners and companies, to be debated and to receive answers in terms of public action such as

‧

budgets, regulation, and here, repression. The fact is then transformed into a problem after a process condensed by the trilogy of Felstiner, Abel and Sarat: "Naming, Claiming, Blaming" (Felsti-
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ner, Abel and Sarat 1981). To realize (naming) is to define an experience or an action as an of-
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fense, a situation generating litigation. Therefore, when a trademark owner discover that his
brand has been imitated, it is according to them a threat which must be avoided. This first muta-
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tion leads to the transformation of the offense henceforth perceived as such into a grievance, and

engchi

thus to impute an attribution of responsibility, to blame, for example, the factory stealing the
image of the brand. Finally, the reproach leads to a claiming process in the form of demand for
reforms and remedies. It is important to recall that there is no mechanical link between the "objective" importance of a social fact and its breakthrough as a "problem".

In order to better study the scope of actions and decision-making processes, let us return
to the institutions in question. Let us go back to the institutions of Hong Kong and Taiwan and
try to analyze, in the light of our case studies, their action on the ground.
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Lionel Chaty explains that the study and the results of the observation of these institutions will
be partly guided by certain contingencies. Although our work is outside the institutions studied in
itself, the fact remains that we will be guided by the usefulness of our work in our field. Therefore, we have privileged certain aspects rather than others in the elements of the institutions to be
compared, so that we can tend towards a new model of alternatives in the strategies of fight
against counterfeiting.
For this study, we took the bias to move away from our field for as much objectivity as possible
and in order to get as much information as possible. We will therefore treat the "institutional
body as things with a progressive definition of causal relationships between proven facts" (Chaty

政 治 大
of observation around the following elements: "the inhabitants" in other words in our case, the
立
institutions themselves as actors in the larger field of the fight against counterfeit products;
1999, 266 ). Following Lionel Chaty's institutional division, we have chosen to divide the field
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places and things, for instance in this case geography, internal structure as well as the technical
tools available to institutions; and finally the rules, whether legal or practical. We have chosen
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not to carry out an exhaustive study of these institutions but rather, as explained previously, to
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take up the elements which appeared to us to be relevant in the analysis of these institutions.
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2.1.1. actors
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Lionel Chaty begins his classification with the "inhabitants", a term he wanted to be as

engchi

neutral as possible to designate the actors in this fight. In the term actor, we will set the level of
performers as the institutions. Indeed, they are actors in themselves, we will therefore develop
the various institutions that play a role in eradicating the problem.
Dealing with counterfeiting is actually a reminder of three main things. First, the enormous scale
of counterfeiting, indeed it is a problem on a global scale, affecting all fields and generating revenues as well as losses for its victims, colossal; the weight of private agencies, intermediaries
between national institutions and victim companies in the fight against counterfeiting; and finally
the overall phenomenon even in the case of the Chinese market. In other words, for example
products whose materials are Chinese, the assembly can be North Korean and the product will
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return to China afterwards. It is therefore a global chain making the phenomenon even more difficult to understand.
This part therefore focuses on the last aspect of the problem and therefore the role of institutions in this global trade and therefore the role of customs and seizures between borders. Dimitrov (Dimitrov 2009, 72) explains that he relies on mainland China for his analysis, but given
the geographic and political proximity of the countries under study, it is interesting to draw inspiration from his analysis. Indeed, the cases of Taiwan and Hong Kong have a relatively similar
system of control and involving similar actors as well.

政 治 大
2.1.1.1. Customs: centralization with exclusive services
立
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In fact, customs have exclusive jurisdiction over border protection with respect to IPR.
And this is in contrast to the protection of administrative IPR which is done at the level of dif-
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ferent agencies and institutions which sometimes juxtapose in their jurisdiction. The two main
functions of Chinese customs are seizures on import and export: they can indeed make seizures
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for the export of goods being produced on the Chinese ground as they can make them for the im-
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port of counterfeits goods on the Chinese ground from abroad. In fact, what really varies from
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country to country is the priority given to this or that aspect of customs policies by giving them
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the bureaucratic resources they need. As far as China is concerned, in general the seizures at

engchi

stake are mainly those which secure goods intended for export. In fact, mainland China, unlike
Hong Kong and Taiwan, imports very little counterfeit but exports a large quantity, particularly
to these two destinations. So in fact in the Chinese case, the pressure mainly comes from finding
large quantities of fake products for export, while for Hong Kong and Taiwan it is about getting
their hands on large quantities imported.
As explained in the previous chapter, Taiwanese customs are made up of three parts: the Ministry
of Finance Directorate General of Customs at the top, then four customs offices in Keelung, Taipei, Taichung, Kaohsiung themselves divided into eight branches and four sub- offices. The case
of Taiwan is very interesting. In fact, since the 1980s, the government has deployed an unusual
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strategy by focusing on both the export and import of counterfeit products. Efforts for export
products have come under international pressure, especially from the US. With regard to our study subject, trademarks are protected by the Trademark Export Monitoring System. In addition to
these efforts to curb the exports of counterfeit products, since March 2003, the Taiwanese have
also created a special response force for IPR cases. Thus we clearly see a sharp decline in the export of counterfeit products after 2003 and the creation of this special intervention unit. Since
then, the country has become more of an importer than an exporter, especially when it comes to
counterfeit trademarks. Therefore, Taiwan has a tendency to import counterfeit products now
with a strong IPR jurisdictional framework as our Taiwanese case study suggests:

政 治 大

"while import and transaction records found at the warehouse indicate that the items were procured

立

from factories in China".88
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In the case of the Hong Kong customs organization, its geographical peculiarity makes its
services even more centralized. Consequently, the direction returns to the commissioner followed
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by the deputy commissioner. Five departments follow, themselves directed by other assistant
commissioners, each attached to one of these departments. First, the administration and deve-
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lopment of human resources, itself subdivided into six administrative departments. Then, borders
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and ports with subdivided services for airports, cross-boundary bridges, land, ports and maritime
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affairs and finally rail. Then, excise and strategic support, subdivided into seven services, more
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focused on strategic and communication aspects. Intelligence and investigation subdivided into

engchi

five services: drugs, IP, intelligence, revenue and general investigation and finally syndicate
crimes. The last service is in fact a head of controls supervising the general administration of
customs as a whole. For Hong Kong the trend is very similar, what varies more is the number of
cases seized due to their geographical proximity to neighboring China which exports most of the
products to them:
"The source said the rise was the result of the enforcement action against counterfeit activities at
street level and at border checkpoints".89

88
89

article relating our second case from Taiwan: Pan 2018
article relating our fist case from Hong kong: Lo 2015
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This is also a so-called importer of counterfeit products in that it does not produce them, however unlike Taiwan which serves more as a final destination for the products, Hong Kong also
serves as a transit zone for goods. which are then re-routed to other countries. In our case of
Hong Kong, the article at our disposal explains that the communication and seizure was made by
the customs of Hong Kong
"The men were arrested on Friday last week after allegedly selling counterfeit goods to two undercover customs officers posing as shoppers, the Customs and Excise Department said on Thursday.
"More than 600 counterfeit products worth more than Hong Kong$ 1 million were confiscated inside
the shop’s secret storeroom," said Phoebe Wong Wai-Chuen, commander of the intellectual property

政 治 大
unlike Taiwan where the article simply refers to the police. However, this is an element which we
立
will not analyze further because it is probably due to the journalistic report. However, the Hong
general investigation division,"90
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Kong article also refers to the fact that
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2.1.1.2. Courts: towards more rationalization
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"It is understood the seized goods were smuggled into Hong Kong from the mainland."91
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U Kong and Taiwan should be put
h e nthegcases
countries where goods are produced; therefore
c h iof Hong

Even though we here refer to China, the same is actually happening in many developing

in perspective with that neighbor, even if certain elements need to be qualified. In the case of
these countries, the overall picture is relatively pessimistic when it comes to the willingness of
the Chinese courts and other countries' courts to take retaliatory measures against counterfeiting.
First of all, it is worth highlighting the lack of representativeness of this type of case in the
courts. This is interesting because it reflects very well the general lack of implementation of existing laws on the subject. Hong Kong and Taiwan, even though this remains to a lesser extent, unfortunately do not differ from their neighbors in this area. Dimitrov (Dimitrov 2009, 108) high-

90
91

Idem
article relating our second case from Taiwan: Pan 2018
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lights the rate of piracy and its relation to the number of cases at first instance at the Civil Court
and then the number of cases that do not follow the judicial path.
It appears that if China is a poor student especially in comparison with industrialized
countries like the United States for example, Taiwan is unfortunately not exemplary either. Indeed, the piracy rate, high in China and low in the USA, is average in Taiwan. The number of
cases found at first instance is therefore not surprisingly relatively low in China and high in the
USA; in Taiwan it is average. However, it is when we look at the data corresponding to the number of cases that do not go to court that we notice the Taiwanese delay. Indeed, a lot of cases, although apprehensive, end up unpunished: according to Cross-National Statistics on First-Ins-

政 治 大

tance Civil IPR Cases Terminated in 2004, 260.9 cases per million inhabitants, do not see the

立

court, against 26 for the USA and 904 for China.92
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The Taiwanese court system is organized into twenty-two district courts (地⽅法院), the
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Taiwan High Court (台灣 ⾼等法院) in Taichung, Tainan, Kaohsiung, and Hualien - Kinmen
operates separately; and the Supreme Court (最⾼法院). As seen above, IPR protection is a real
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priority in Taiwan, and the government is putting a lot of resources into customs, administration,
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and criminal enforcement. It was not until July 1, 2008 that the government created the Intellec-
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tual Property Court (IPC) "The jurisdiction of IPC includes civil, criminal and administrative ac-
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tions concerning IPRs. Therefore, legal opinions relating toUIPRs would be more consistent and
hengchi
the trial would be more speedy." Indeed, the purpose of this tribunal is to “avoid process delays
93

and solve IPR disputes efficiently; accumulate judge’s experience in adjudicating IP cases to
achieve the goal of professionalism; and finally promote national economic development. Even
if we do not have data on the quality of these courts, this progress nonetheless shows the fundamental trend of the development of coercive measures on this subject and shows the strong will
of the government to act in this area. Counterfeiting seems to be less and less present and as presented above, this measure echoes a general trend of marked improvement. For a country that

92

Idem

93

“智慧財產法院,” governmental, Intellectual Property Court, accessed December 11, 2020, https://ipc.judicial.gov.tw/tw/mp-091.html.
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until recently remained a leading destination for counterfeiting, this is without doubt a major step
forward. The multiplicity of courts also shows a certain desire for efficiency even if the system
therefore appears to be relatively complex, and as often the administrations, will not favor the
rapid handling of the various cases. Indeed, the mention "legal opinions relating to IPRs would
be more consistent and the trial would be more speedy,"94 seems, despite a desire for improvement, to illustrate the slowness and ineffectiveness of services.
In Hong Kong, the situation is still quite different, indeed, to date, there are no specialized IP courts. In fact, as Douglas Clark, a lawyer at the Hong Kong Bar, explains, "on a worldwide comparison, Hong Kong's system for protecting IP rights is far behind other jurisdictions

政 治 大
jurisdictions in handling IP cases (including Mainland China). Unlike most other jurisdictions, in
立
and does not meet the needs of different stakeholders. (…) Hong Kong stands well below other

Hong Kong, there is no specialist court, no specialist list and no specialist judge to handle IP
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cases. The fact that there is no specialist list or court means that actions have to be filed in general list. Therefore, things can go very slow. Interlocutory applications are listed before different
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judges or masters, meaning there is also no continuity."95 Therefore and to follow up the demand

y

Nat

for local professionals, the government decided in 2019 to ''introduce a specific list of first ins-
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tance courts which will be responsible for IP cases: "The spokesman for the Judiciary said,"

er

There has been a demand by the legal profession for the High Court to set up a specialist list on
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task in order to reduce costs and case
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intellectual property (IP) cases. The Judiciary also sees the need to set up such list for better protection of IP rights."96
processing time.

2.1.1.3. Administrative enforcement: complexity of the institution
While China has a vast array of administrative agencies responsible for enforcing IPR,
Taiwan and Hong Kong, for their part, do poorly. All the same, does the multiplicity of interlocu94

Idem

95“INTELLECTUAL

PROPERTY LITIGATION IN HONG KONG: Are the Courts up to the Challenge? | Hong Kong Lawyer,” accessed December 11, 2020, http://www.hk-lawyer.org/content/intellectual-property-litigation-hong-kong-are-courts-challenge.
96 “Intellectual Property List in Court of First Instance of High Court to Be Established,” accessed December 12, 2020, https://www.info.gov.hk/
gia/general/201905/06/P2019050600362.htm.
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tors really promote the application of the law, or conversely, does it add a level of interlocutors
further complicating an already relatively opaque structure? Taiwan, as a young player in terms
of IP protection, has only a few agencies working in this direction. The bureaucracy engaged in
the fight against forgery is thus relatively sparse and small (Dimitrov 2009, 135). However, despite this notable difference with China, the role of these institutions is in fact relatively similar to
the Chinese agencies. The island's low bureaucratic level allows for good coordination and relative efficiency of services, although some points could still be improved. Indeed, we will see later that there is some confusion between the different jurisdictions and that Trademarks, as fields
of action, are in fact relatively little covered by the different agencies. However, Taiwan has op-

政 治 大
Taiwan therefore has the ACC (the Anti-counterfeiting Committee) initially in charge of
立
the administration and coordination of the enforcement of IPR. The agency founded in 1981, was
ted for a smaller volume but a higher quality of service.
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originally only in charge of patents and trademarks, copyrights have indeed joined the area of
responsibility of the institution, and separated from the Ministry of the Interior, later. The ACC
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was then an integral part of the TIPO (Taiwan Intellectual Property Office), however, due to the
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weakness of its staff and the agency itself and the rise of TIPO, the ACC disappeared a few years
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later, in 1999. The disappearance of ACC or the merger of the latter within TIPO itself had the
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beneficial effect of reducing the number of contacts and the stages in the care in the various
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U of Foreign Trade; the Bureau of
joint initiative of the Industrial Development
h e nBureau;
g c hthei Board
cases. The new organization allowed greater efficiency in data processing. Then, comes JODE, a

Standards, Metrology, and Inspection; and the Taiwan Intellectual Property Office, all of which
exist under the jurisdiction of the Ministry of Economic Affairs. The employees in this case

come from the various departure agencies with a few employees also carrying out other tasks and
military services. This is an agency that has played a key role in reducing copyright piracy,
which here is only of limited interest for our research subject. Then comes the FTC (Fair Trade
Commission or ⾏政院 公平 交易 委員會), created in 1992 following and for the application of
the Fair Trade Act of the previous year. This is a large agency with more than two hundred employees. The Fair Trade Act is for us a key passage in the fight against counterfeit in that it aims
to regulate any product that creates or may create confusion with the original or trademark. Ho!162
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wever, it turns out that the agency is relatively inactive and shows little initiative (Dimitrov 2009,
159). There is no department specifically dedicated to counterfeiting within the agency. Dimitrov
explains that this lack of activity is actually due to a confusion between the Fair Trade Act and a
Trademark Law article, blurring the lines as to the responsibility of the FTC vis-à-vis criminal
enforcers. The latter therefore tend to take responsibility for traffic and have more resources. On
top of that, it turns out that the measures in place the FTC have to enforce the law are relatively
thin and traffickers often find themselves free with no real punishment. Finally, the last agency is
the DOH (Department of Health or 衛⽣署). However, its jurisdiction is particularly dedicated to
drugs, pharmaceutical or medical products, so we won't develop it any further here.

政 治 大
of its territory, it has had an IPD - Intellectual Property Department since 1990. The latter's role
立
Hong Kong works quite differently. Probably due to its particular geography and the size

is to focus on the IPP by advising "the Secretary for Commerce and Economic Development on
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policies and legislation to protect intellectual property in the Hong Kong SAR; for operating the
Hong Kong SAR's Trade Marks, Patents, Registered Designs and Copyright Licensing Bodies
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Registries, and for promoting intellectual property protection through public education.”97 The
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Customs & Excise department is responsible for applying the law in a practical manner on the
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ground as well as administratively in cooperation with foreign authorities and the brands concer-
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works jointly with various agencies specific to patent, copyright or trademark areas in mainland
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China. In the case of trademarks, this is the National Intellectual Property Administration, PRC.
At the same time, Hong Kong has many private agencies, notably made up of lawyers, who help
brands to protect themselves, register or work with public agencies.
Overall, the political, judicial and administrative organization of Hong Kong and Taiwan
depends largely on their nature. Indeed, Taiwan, a unitary republic with a semi-presidential regime and Hong Kong, an administrative region of ultra-liberal China but despite everything democratic and multi-party; do not approach the problem the same way as a one-party communist
mainland ROC.

97

“Intellectual Property Department - IP in the Hong Kong SAR,” accessed December 12, 2020, https://www.ipd.gov.hk/eng/intellectual_property/ip_hk.htm.
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2.1.1.4. Criminal enforcement: coordination is key
In fact, the centralization and exclusive jurisdiction of the different actors and services
are not sufficient to stop the phenomenon in a qualitative way even though both Taiwan and
Hong Kong appear to be quite good student in this domain. There must also be clear rules that
specify the modalities of struggle and establish real punishments by the courts and the police in
the event of inaction or abuse of power.
Taiwan emerges as a model (Dimitrov 2009, 73) in terms of law enforcement when compared to China. Indeed, counterfeiting happens and in lesser quantities, on the other hand China

政 治 大
nomenon then? First, the US pressured Taiwan to enforce the crime laws. Moreover, Taiwan has
立
made this traffic one of its priorities. In addition, a small number of agencies and institutions afis the producer and exporter of fakes par excellence. How did the island manage to stop the phe-
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fected by the problem are showing great coordination. Finally, and this is the crux of the effectiveness of the measures, most seizures and cases end up in criminal prosecution and not in civil or
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administrative enforcement. So, one of the most effective means is deterrence. However, it

y

Nat

should be kept in mind that this strategy is possible in Taiwan due to its small size and island
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character. Indeed, this generates less volume in terms of number of cases, allowing a more in-
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depth approach to the problem. However, is a strategy focused solely on imports sufficient? In-
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deed, it certainly appears at first glance more suitable, but does it allow the complete eradication

tentially be targets for copies in the pharmaceutical or even electronic fields, for instance.

In the case of Hong Kong, this is a more intermediate case. Indeed, even though the measures are
more effective than in China thanks to a more limited geographical space, and a stricter enforcement of laws; its immediate terrestrial proximity to the continent allows a freer movement of
goods, therefore less controlled traffic. In addition, its political specificity means that administratively it has to deal with Chinese agencies thus increasing the administrative millefeuille and
densifying the interlocutors as well as the tasks to be carried out before a possible punishment.
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2.1.2. places and things
In the methodology developed by Lionel Chaty (Chaty 1999), the way to compare institutions is a combination of analysis of actors, but also places and things; in other words, it is a
question here of shedding light on the role of geography and its consequences on the establishment and organization of Hong Kong and Taiwan. To what extent does this geography play a role
in the effectiveness and efficiency of the policies implemented? Places (buildings, premises, corridors, offices, etc.) are essential for understanding the institutional structure and the geography
of power. We have always observed that, whatever the category of personnel, places and things
constitute an essential dimension of work, used as rewarding brands or as legitimate arguments

政 治 大

for demands. The locations of an organization partly define its operating rules. Splitting up on
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several sites, for example, often results in an increased division of tasks and sometimes a lack of
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efficiency due to lack or difficulties in communication. It also defines the institutional rhythms
because some sites are often open to the public, others closed. However, in the case of customs,

‧

they are often institutions that present less interaction with the public with investigations whose
time flies and do not always follow the schedules of employees in its offices.
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Nevertheless, we will keep in mind that we are not comparing in our case, two institutions with a
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similar role, in two different spaces but rather in two different states. Therefore, we have adapted
the method to our cases by not focusing on the external appearance of the buildings nor on the
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internal structure of the premises, but rather on the geographical arrangement of its institutions
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on the territories in question and the consequences that this generates.
In addition, we will come back to the internal structures of the institutions of Hong Kong
and Taiwan. Here too, the fact that Hong Kong has its own customs university course, for instance, influences strategies and enforcement as well as the effectiveness of public policies. Finally, what institutional and organizational means do the customs and relevant departments of Hong
Kong and Taiwan have? What does this show in terms of strategic direction? Indeed, the existence of technical tools integrated into the structure can very largely condition its operation and
the interactions maintained between the various actors.
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2.1.2.1. geography
The geography of Hong Kong and Taiwan is very different. Therefore, their case and the
consequences on the trafficking of illicit goods and products are different, as is the distribution
and organization of the different institutions in charge.
In Taiwan, the insular nature of the space, to some extent, protects the country. In fact, it
is obviously easier to control flows when they only arrive by two means and transportation networks: the air and the sea. Moreover, since Taiwan is focusing more on imports, the points of
control are even more restricted. From an institutional point of view now, Taiwan, being a more

政 治 大
its services on the territory. Thus, the Taiwanese Customs is a three-tier entity: the Ministry of
立

geographically extended space therefore it naturally has a greater ramification and distribution of

Finance Directorate General of Customs (財政部關稅總局) is at the top, followed by four Cus-
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toms offices located in Keelung, Taipei, Taichung, and Kaohsiung, which are subdivided into
eight branches (分局) and four sub-offices (⽀局) (Dimitrov 2009, 107). This distribution allows

‧

better coverage of the territory and points of entry for goods - ports and airports. However, a lar-
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ger territory is also more difficult to cover and monitor and more decentralization often means a
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loss of efficiency in the implementation of the measures put in place.
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zation. First of all in terms of geography,hifeTaiwan is naturally
n g c h i U protected because it is isolated by
In Hong Kong, the city-state character of this space requires an entirely different organi-

the strait, the land link between Hong Kong and China is a natural gateway for goods. The sur-

veillance points must then be both air and sea, but also land. Moreover, with Hong Kong serving
as a staging point and going rancid for many legal goods between China and the rest of the
world, it is all the more difficult to monitor. However, its relatively small territory is therefore
easier to cover and monitor. In addition, in terms of organization and coverage of institutions,
Hong Kong can centralize its services which are united in one place.
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2.1.2.2. intern structuration
First, it appears crucial to highlight the correlation between the level of IPR violation and
the customs response (Dimitrov 2009, 76). In other words, countries with a high rate of freight
traffic, like China, have a very low rate of enforcement of customs laws. This enforcement is also
greatly influenced by domestic pressures which are in fact the weight of internal / national political pressures. Countries with low traffic, for their part, tend to import counterfeit products, such
as our cases in Taiwan or Hong Kong for instance. In these countries customs are under strong
domestic pressure to increase the volume of enforcement. Conversely, countries with a high IPR

政 治 大

violation rate tend to export counterfeit goods like China. Usually, in these countries, domestic
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pressure is weak but external pressure (often international) is strong.
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Second, the burden of customs and law enforcement is in fact due to both domestic and international pressures, however, domestic considerations take precedence over international ones. In
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countries like Taiwan or Hong Kong, this enforcement is taking place under moderate domestic
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pressure and weak or even moderate international pressure. These countries are much more insti-
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tutionalized in this area than neighboring China and take more retaliatory measures than the lat-
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i U of any act relating to the trafc hdenunciation

traffics. Moreover and following this logic, the article relating the seizure of Hong Kong clearly

ficking of counterfeits:

"Wong said customs would continue to take stringent enforcement action against people selling fake
goods. She also appealed anyone with information relating to suspected counterfeit activities to call
their 24-hour hotline on 2545 6182."98

Finally, it should be mentioned here that Hong Kong Customs has its own university, aimed at
training future Customs employees. The Hong Kong Customs College was created in 1974 and
"provides induction training for new recruits; functional development training and specialized

98

article relating our fist case from Hong kong: Lo 2015
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training to serving staff; as well as regional training for the World Customs Organization members in the Asia Pacific Region."99 It is a school that works in partnership with local universities
in Hong Kong while having its own campus and its own courses and students in order to better
prepare and train future customs employees in the realities of the field whether in Hong Kong or
even elsewhere in Asia Pacific.

!
2.1.2.3. technical tools
In order to reduce traffic, whether it is in Taiwan or Hong Kong, we have seen that a

政 治 大

number of policies and techniques have been put in place. However, what tools, what resources

立

do the different actors have to improve the situation?
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In the case of Taiwan, the government put in place in the 1980s a set of customs measures
aimed at both the import and export of illegal products in the territory. The measures put in place

‧

concerning export products are mainly the result of American foreign pressure. Trademarks are
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also always protected thanks to: the Trademark Export Monitoring System. In addition, in 2003,
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Taiwan created a special unit in charge of IPR issues and now has a specially dedicated tribunal.
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However, in recent years Taiwanese energy has now focused on imported products, often from
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the neighboring continent. Thanks to the table below illustrating the number of cases seized for
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both export and import, we see that the import greatly exceeds the export in number of cases.
This is undoubtedly the joint result of specific policies put in place as well as the fact that neighboring China is the main supplier in terms of finished products. In addition, we note that in 2004,
a real change took place in terms of dynamics. In fact, we see an inversion of the case curve,
which decreases in terms of total cases for export, import and more specifically in terms of trademark infringement. We can undoubtedly associate this decrease with the actions of the team
dedicated to the problem as well as the many advances in terms of IP protection since the late
90s and early 00s. Domestic pressure is also growing with Taiwanese demanding better protec-

99

“Hong Kong Customs and Excise Department - Hong Kong Customs College,” accessed December 11, 2020, https://www.customs.gov.hk/en/
about_us/hkcc/index.html.
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tion and better product standards. The products are therefore exported less and less, more and
more imported and the traffic overall decreases.

Figure 41
IPR Cases Handled by Taiwanese Customs, 2002–2005
Source: http://eweb.customs.gov.tw/lp.asp?ctNode=6501&CtUnit=730&;BaseDSD=7
(Dimitrov 2009, 107)
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customs to suspend the exit of suspicious products, the latter大
after judicial order have the right to
detain and destroy the products;立
Customs can also initiate seizures without prior request for traIn taiwan, just like elsewhere in China, brands can turn to customs protection in two ways: ask
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demarks. Customs therefore have a policy of working with victims on the one hand, and proactive on the other. Customs statistics, unlike Hong Kong, are not publicly available in Taiwan.

tively effective.
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Nevertheless, in view of the overall figures, it seems that the policies put in place have been rela-
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Hong Kong is roughly comparable to Taiwan. Indeed, customs have both a proactive role
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and a collaborative role with brands. Customs encourages the partnership between them and

i
n
U

v

companies with the “Customs-Business Partnership in IPR Protection” and supports companies
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with specific assistance in order to protect their IPR.

First, customs linked up with the Intellectual Property Rights Protection Alliance in order to better deal with victims. Thus, "Since October 2006, Customs has joined with the "Hong Kong
Brands Protection Alliance" ("Hong KongBPA") to launch the Scheme during exhibitions. Once
infringing activities have been detected in the exhibitions, "Hong KongBPA" will send relevant
information retrieved from its database to the Customs for verification and follow-up actions.
Such notification mechanism is different from the Customs normal reporting for record procedure. When brand or copyright holders formally initiate a report, the Customs can expedite the
handling process so as to give a quicker response and take faster enforcement actions against in-
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fringing activities, as well as further enhancing the protection of intellectual property rights.”100
Then, customs, in partnership with the Internet giants in Asia, Yahoo! Hong Kong and e-Bay
have set up a special program: “E-auctioning with Integrity” which aims to “ensure that the auctioned items are genuine” thanks to sites which have “agreed to step up the screening mechanism
of auctioned goods. IPR owners will report suspected cases to Customs for investigation and the
auction sites for removal. Linking icons to this website will also be put up on the auction sites to
educate the general public.”101 Finally, customs launched the very special “Youth Ambassadors
Cooperating Online Protecting Creativity”. A program aimed at raising awareness among young
audiences on IPR issues. Therefore and in collaboration with 14 local youth uniformed groups

政 治 大
ternet Piracy Scheme” (YAS) since its first launch in 2006. A program that seems to work since
立
over 250,000 members of the YUGs have joined the scheme to promote a sense of respect for
(YUGs) and the IPR sector, the customs department has run the “Youth Ambassador Against In-
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copyrighted works among young people.

In addition, they strongly encourage individuals to denounce any illegal behavior they may wit-
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ness: “Every citizen in Hong KongSAR should respect IPR and refrain from buying infringing
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report to us."102
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goods. Anyone who encounters any piracy or counterfeiting activities is encouraged to make a
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Finally the customs department of Hong Kong provides its statistics, however, the visibility over
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the last three years only does not allow us to get a clear idea of the effectiveness of the measures
taken earlier.
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2.1.3. rules and regulations
Rules are a fundamental dimension of our analysis. Basically, Lionel Chaty distinguishes
three types of rules which coexist permanently within a structure: legal rules, practical rules defined by the structure, those defined by agents and finally promotion rules. In our case, it is not a
100

“Intellectual Property Rights Protection Alliance,” accessed December 12, 2020, https://www.iprpa.org/eng/urgentPlanContent.php.
“Intellectual Property Rights Protection Alliance,” accessed December 12, 2020, https://www.iprpa.org/eng/auctionscheme.php.
102 “Hong Kong Customs and Excise Department - Intellectual Property Rights Protection,” accessed December 12, 2020, https://www.customs.gov.hk/en/enforcement/ipr_protection/index.html.
101
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question of comparing two institutions on the same territory but rather the same institution on
two different territories. Given that we focus more on the institution as a whole and its action on
the field; thus for methodological reasons, we have chosen to focus on the legal rules which animate the institutional game for counterfeit brands. What legal framework for Hong Kong and
Taiwan for this type of product? What practices of its institutions in terms of cooperation and
competition on the field?
In our case, the legal framework represents sets of rules that define the status of the product within the institution. These are regulations in the Weberian sense of the term. These rules
are codified, formalized, opposable to all, supposed to be applied to all cases and throughout the

政 治 大

institutional territory. They are part of a larger legal set which is the protection of IP as a whole,

立

but also the civil code, the penal code, the set of legal rules supposed to govern human behavior
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on a daily basis. From the point of view of institutional analysis, they are the easiest to describe
objectively since they are included in texts whose functions are identified. It is their uses, their

‧

transgressions which obviously brings the most difficulties for their reading, but which also
make it possible to obtain the most information on the institutional reality (that is to say on the

Nat

sit
er

al

n

!

io

particularly on this point.
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sum of the subjective perceptions and the uses of codes). This is why we have chosen to focus
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2.1.3.1. juridicial
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When we talk about a framework or a legal system, several things must be evaluated. Are
these rules produced by embodied perception schemes and inherited from their origins as a path
dependency? Is this the area of strategic analysis capacity? Institutional analysis is infinitely
complex. Indeed, it seems difficult to oppose the inheritance to the strategy because the parameters acting on the process and the results are multiple and sometimes difficult to apprehend. Also
it is often a stack of inherited rules, domestic strategies, international weight and cooperation as
well as participation in organizations.
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We have therefore attempted here a modest theorized reading of the institution, it is indeed more a question of presenting the executives of Hong Kong and Taiwan then of evaluating
them and understanding their influence on the practices. Is this institutional legal framework then
in cooperation or competition with other institutions on the domestic level? Regional? International?
This methodological choice obviously also presents "blind spots". However, in our opinion, it is useful for understanding these organizations with which we were confronted.

!
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政 治 大

2.1.3.1.1. Taiwan legal framework
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Taiwan, like most countries have different institutions at stake when it comes to trademark protection: first, the customs, the courts after a juridicial procedure has been engaged, and
finally criminal enforcement. Taiwan customs is composed of three different entities: the Minis-
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try of Finance Directorate General of Customs (財政部關稅總局）on the top hierarchically
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speaking, then comes the four customs offices respectively located in Keelung, Taipei, Taichung
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and Kaohsiung, each of which being subdivided into eight different branches (分局）and four

al

sub-offices (⽀局). Since the 1980’s, it has gradually enhanced a unique and wide range of cus-
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toms measures to stem both the importshand exports of counterfeit
e n g c h i U products, thanks to the pres-

sure from abroad -the United States on a leading position, since it was its main victim importing
Taiwan infringed goods, but also later since its accession to the WTO in January 2002103. Indeed,
a year later the Taiwan Customs established a specialized IPR task force in March 2003. Currently, trademarks are protected by the Trademark Export Monitoring System.
Taiwan differentiates itself from Chinese customs since in lieu of targeting exports over imports,
it mostly pays attention on import of infringed goods.
Taiwanese customs have also grouped the legislative systems and laws concerning our

103

“WTO | Separate Customs Territory of Taiwan, Penghu, Kinmen and Matsu - Member Information,” accessed December 12, 2020, https://
www.wto.org/english/thewto_e/countries_e/chinese_taipei_e.htm.
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types of products under two names: "Regulations Governing Customs Measures in Protecting the
Rights and Interests of Trademark", comprising seventeen articles, and "Implementation
Regulations for Customs to Detain Articles Infringing the Rights in the Trademark", comprising
nine articles. The approach is therefore clear and readable: the rules and their application in the
field. It is important to note that the regulations depend on the Ministry of Finance while their
application depends on the Ministry of Economic Affairs. Another interesting fact to note is the
date of these reports. Indeed, it appears that the publication of the reports of implementing
articles -dating from 2 August 2012, therefore predates the rules themselves- dating from 30
December 2016. However, additional measures or details are added on a monthly and ad hoc
basis.
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2.1.3.1.2. Hong Kong legal framework

"Almost 20 years ago, Hong Kong reverted back to China. Under the Basic Law “one
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country, two systems” agreement with China, however, Hong Kong retains many of its own laws
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until 2047. Hong Kong still administers its own IP laws, which are different from the IP laws in
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China. When pursuing patents and trademarks in China, additional registrations should be
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obtained to protect patents and trademarks in Hong Kong. The Basic Law also preserved a

al

n

iv
n
C
heng
enforcement law and administrative procedures
are relatively
c h i Ustrong compared to China’s. While

judiciary system originating from the earlier British presence, and thus Hong Kong’s IP

Hong Kong’s relative economic importance to China has diminished, Hong Kong still serves as a

global financial center and maintains a strong manufacturing and export presence for the
southern part of China. Thus, to maximize IP protection coverage and enforcement options in
China, companies should consider filing for Hong Kong patents and trademarks"(Chan 2016,
15). Hong Kong's IP is therefore very specific and unique, autonomous but still very closely
linked to the Chinese system, with a British heritage.
As previously demonstrated, Hong Kong has continued to show leadership in combating IP
infringement on both the enforcement and legislative fronts. However, this stellar track record
has been marred by an apparent inability and unwillingness to clamp down on abuse of the
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company names registration system. Also and unlike Taiwan, Hong Kong does not publish a
clear and transparent notice in terms of regulations and enforcement, but rather speaks of more
global strategies in terms of IP protection: "The Department adopts a two-pronged enforcement
strategy against the supply and retail of pirated and counterfeit goods. On the supply side, the
Department focuses its enforcement efforts against illegal activities at the import and export,
manufacturing, wholesale and distribution levels. At the retail level, the Department takes
repeated and sustained enforcement actions to eradicate street level piracy and counterfeiting
activities."104 In the case of trademarks, the rules and regulations are gathered in an ordinance
available on the internet105. It is in four parts and thirty-seven articles, much longer and more

政 治 大
between companies and customs to limit counterfeiting. Indeed, Hong Kong urges companies to
立
better protect themselves and offers its help and guidance in the process of protecting brands and
their items in order to limit the phenomenon at its root.

學
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complex than the Taiwanese one. In addition, Hong Kong strongly emphasizes on cooperation
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2.1.3.1.3. Hong Kong and Taiwan legal framework
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Evaluating an institution is not easy. Indeed, on what to base an objective review of insti-
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tutions? In this case, we have chosen to rely on customs seizures in Hong Kong and Taiwan. In-
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U made each year. We will then
h ethennumber
the services provided by the institution and
g c h ofi seizures

deed, it seems relatively certain to establish a correlation between the efficiency and quality of

take for granted the accuracy and transparency of the information provided by the governments
understudy, concerning the numbers of seizures. From the moment we continue to seize illegal
goods, we can conclude that the system is not foolproof.
For the Taiwan case, the figures available to us clearly show that since 2004106, we are
witnessing a shift in the curves. Indeed, seizures seem to be decreasing. As a result, either cus-

104“Hong

Kong Customs and Excise Department - Enforcement Strategy,” accessed December 11, 2020, https://www.customs.gov.hk/en/enforcement/ipr_protection/strategy/index.html.
105 “Cap. 362 Trade Descriptions Ordinance [Past Version],” Hong Kong e-Legislation, 2012, accessed December 11, 2020, https://www.elegislation.gov.hk/hk/cap362!en@2014-12-05T00:00:00?xpid=ID_1438403065335_003.
106 see previous figure.
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toms and police are less efficient, or there have been new strategies that are paying off. In this
case, the establishment of a special unit dedicated to counterfeiting the previous year seems to
show a profitable strategy. However, although the numbers are going down, foreclosures remain.
The current system is then either to improve or to strengthen. We will retain three points here:
the decentralization of institutions; the rules following the implementation on the ground and the
total absence of mention of any cooperation with the customs services of neighboring countries.
First of all, with regard to decentralization. Taiwan is not a territory as small as Hong Kong, so it
seems logical that antennas are present near ports and air transit points, however, this decentralization should not come at the expense of a strong central power which retains the reindeer. Mo-

政 治 大
nance vs ministries of economic affairs) obviously seems to increase the number of intermedia立
ries and communication between different services, which can be detrimental to efficiency. A
reover, the fact that the rules depend on a different ministry for their application (ministry of fi-
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strategy that would be more global and supported by the same service, from its development to
its implementation might be an option to explore.
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Also and with regard to the dates of publication of the rules and their implementation, it seems
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doubtful to establish with certainty that its rules follow and not precede enforcement strategies;

sit

especially in view of the fact that they come from two different ministries. However, looking at
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the available dates, one wonders. If these dates prove to be correct, an evaluation and then an in-
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Finally, with regard to the total absence
with foreign counterparts;
h ofe nmention
g c hofi cooperation
ternal review of the implementation is necessary in order to better align with subsequent rules.

since Taiwan has chosen to favor an approach and repression of imports and insofar as we are

talking about goods that transit from one country to another, such an omission seems strange. Of
course, Taiwan is part of different international and regional organizations when it comes to IP
protection, but what about working with customs in Hong Kong, Mainland China etc.? The track
is to be dug.
We have chosen to mention the three elements which seemed to us to be key in the improvement
that could be brought to its services, however, other elements could be mentioned as the confusion of roles in the services regarding Fair Trade Act and a Trademark Law article, blurring the
lines as to the responsibility of the FTC vis-à-vis criminal enforcers; or the lack of initiatives
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such as a university with a dedicated curriculum, participatory forums with professional victims
and local internet platforms (we recall here that the counterfeit market is mainly present on the
internet in the case of Taiwan).
In the case of Hong Kong, the strategies and therefore the issues are different. It is difficult to assess Hong Kong as such without taking China into account. Indeed, Hong Kong is an
integral part of the adage "one country, two systems" and in view of recent events107, it seems
impossible to ignore these settings. This undeniably complicates the game of local customs institutions, which must now deal with a legal framework whose clarity and independence are called
into question because it is in full change and upheaval. This being the case, it is also worth recal-

政 治 大

ling certain difficulties which neighboring Taiwan does not have to face: direct land access with

立

China, i.e. the world's largest exporter of fakes.
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Hong Kong has taken a number of initiatives such as higher customs specific studies, participatory forums, guides for entrepreneurs in order to better protect themselves or denounce illegal

fore solid.
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goods; which are added to a legal framework inherited from the English colonial heritage, there-
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However, this system also seems far from infallible. What then are the elements that could be

er

io

called into question for more efficiency? Here we will first of all retain the strategy itself. Indeed
and as mentioned, Hong Kong is developing the strategies well overall but lacks current pedago-
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gy and tools in terms of what is concretely implemented. In addition, we will again mention the
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apparent lack of cooperation with their Chinese or Taiwanese counterparts, for example in terms
of collaborative work. Due to their geography and their status as a transit space, how can one disregard the institutionalized and updated cooperation of the various services for better regional
integration?

!
!
!
107

China is gradually taking over the legal system of Hong Kong since 2019.
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2.1.3.2. practices - Cooperation or competition?
Looking more closely at this apparent lack of cooperation just mentioned, several questions arise.
First of all, are the institutions really not cooperating? Or do they simply not mention it? Or is
the cooperation so rare, hence their silence?
It seems extremely difficult to shed objective light on a situation which remains largely out of the
spotlight and where data and information are almost non-existent. We will therefore rely on the
fact that the lack of data is very often synonymous with the absence of strategy. Indeed, if we

政 治 大
organizational system described by them; the institution tries to give an image of effectiveness
立
and efficiency with comprehensive and global strategies involving various departments and perbase ourselves on the data provided by the customs of Taiwan and Hong Kong and the legal and
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sonnel. Therefore, it is not to their advantage not to mention the efforts that would be made and
the initiatives taken with the aim of improving the quality of life of local citizens. In an Asian
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culture where the concept of "keeping face" is dominant, it seems really unlikely that policies put
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in place on the ground are overlooked.
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even a lack of resources?
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So, is this a competitive process between neighboring countries? Or difficulties in setting up? Or
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Here again, it seems complex to provide
butU
hclear
i the competition aspect seems at first
e nanswers
h
c
g
glance to be ruled out. Indeed, most of these countries clearly have a common goal and are part
of the same IPR advocacy organizations. Without falling into angelism and naivety, it seems as
unlikely that purely political problems between Mainland China and Hong Kong and Taiwan are
the reason which would hinder such cooperation. Indeed, these three actors have an integrated
economy and many agreements regulate other areas.
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2.2. Concluding remarks - a lack of cooperation?
We then wonder. Indeed, whether it is in Hong Kong or in Taiwan, it seems there is a lack
of real strategy geared towards cooperation. Is it a voluntary lack? Do local teams want to monopolize the honor of seizing goods to the detriment of a more global approach? Or is it something
more complicated to set up and institutionalize? If there is a framework and regional organizations in terms of IPR and IP protection, what about effective cooperation on the field?
How then, institutionalize and make effective such a more holistic approach? With what tools?
How to organize cooperation between neighboring countries?
If we confine ourselves initially to China, Taiwan and Hong Kong, this cooperation seems all the

政 治 大

more to be appropriate because the personnel involved already speak the same language and

立

share common values and a common institutional and social culture.
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In addition, the countries of this region have already become institutionalized and have already
cooperated in other areas. We have therefore seen the emergence of FTAs and ASEAN on the
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model of other aggregations of states and regional integration, such as the European Union for
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example. Why not integrate IP protection and the customs system into this pre-existing model?
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3. How society shapes individuals- An individual perspective
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We have previously seen the policies implemented at regional and local levels. Now let's
take a look at the role of individuals in the fight against counterfeiting. In general, this is a key
point, indeed, if we follow the logic of supply and demand, the counterfeit product meets the
wishes of consumers. So why does the individual consume counterfeit products? What are the
factors that influence his choices?
Individuals, and a fortiori consumers of counterfeit goods, act as actors in front of an audience,
using sets and costumes as so many elements that participate in this game (McCracken 1986).
Therefore, the luxury product or its copy, act as the costume helping this role in order to integrate
or impress a group whose opinion is valued. Thus, the attractiveness of the counterfeit product is
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directly derived from the attractiveness of the original product. Brands thus have two types of
effects on consumers: interpersonal and personal consequences. In other words and from the interpersonal perspective, the branded product serves as a representation of its social status and a
tool of social acceptance (Nia and Zaichkowsky 2000). As explained, the luxury product increases the social level of the wearer. Indeed, this social element acts as an external motivation to
buy, for instance the customer buys in order to impress a group. Conversely, when it comes to
personal aspects, by this we mean the desire to buy for reasons which are intimate to the individual. The product will help them, for example, to achieve a certain level of self-satisfaction or
meeting their own needs is essential. This is a personal and purely hedonic pleasure that helps
boost the client's self-esteem.
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As we have seen previously, society influences and forms institutions which in turn will
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influence individuals. Therefore, their behavior will also be strongly influenced by the weight of
their peers or the institutions they have created. The consumption of luxury goods is no excep-
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tion. Indeed, the purchase of luxury products, and therefore by extension, their copy, is strongly
dominated by the consumer's environment. In Asian culture, this appears all the more true as the
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weight of the society is extremely strong. In Asia and especially in Chinese cultures like Taiwan
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and Hong Kong, the concept of face is extremely important (Zhou 2004). Indeed, it is very important to look good and thus appearance is a key part of Asian culture. Following the same lo-
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gic, in China for example, the market is expanding for luxury products and in extenso for their

engchi

copies because Chinese customers are getting richer, the middle class is gaining purchasing power. The Chinese, like their Asian neighbors, therefore wish to show their success by external
signs of wealth. The reasons for buying luxury goods and their counterfeit products therefore
vary according to cultures and obviously according to the individuals who will be influenced by
their society. In this case and as suggested above, keep in mind that this is Asian culture and
more specifically Chinese.108
Many studies have tried to explain the reasons for buying luxury products or copies, on
the other hand very few make the link with the influence of such a society on its individuals. Ei-

108

Even though there are small variants, basically it's the same base for both Taiwan and Hong Kong.
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send and Schuchert-Guler (Eisend and Schuchert-Güler 2006) highlighted four elements. The
latter are not of equal interest in our study. Indeed, some reflect the influence of society on individuals and their purchasing preference. Others deal more with the product itself and how it
guides the purchase. It is obvious that the acquisition of a commodity is the combination of several of these factors. However, here we will focus on developing the influence of the societal aspect on individual decisions. To do this, we will briefly see all of these categories in order to better analyze the aspects that interest us and how these are linked to our case studies.
The first category constitutes in fact the personal and intrinsic variables of each person: their
demography, their social class as well as their psychology; determining their attitude to luxury in

政 治 大
wards counterfeiting (Phau & al. 2009). Then, Bloch, Bush, and Campbell (Bloch, Bush and
立
Campbell 1993) explain that people from lower social categories would be more inclined to buy
general and to counterfeiting. Thus, we make the link between intention to buy and attitude to-
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counterfeit products.

The second category relates more to the product, in that its price, its unique appearance and its
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availability will influence its attractiveness. Obviously, the price difference is what will most in-
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fluence the individual for the purchase of the counterfeit, the goal being to have a luxury item
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1993).
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and the prestige that flows from it without the financial investment (Bloch, Bush and Campbell
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cultural context of the purchase and how
is guided by
h eit n
g c h i itsU environment. In other words, it is

The third category, and it is this aspect that will be developed further, represents the social and

about the influence of cultural norms on the acquisition of the product (Lai and Zaichkowsky
1999). The consumer will use the product as a symbol of the extension of himself as a way to
show its social belonging to a group. Therefore, we will distinguish two sub-categories. The
weight of society on the interpersonal aspects of individuals at first, and then personal.
Finally, the fourth category refers to mood and contextual situation. This is how a good number
of tourists succumb to the experience of buying counterfeit goods while on holiday abroad (Gentry et al. 2006).
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Below, a diagram summarizing quite well the different motivations of the individual regarding his purchases of counterfeit products. We can see the weight of the company as well as
the other personal aspects that come into account during the purchase. Chaudhry and Zimmerman's diagram (Chaudhry and Zimmerman 2009, 67), however, did not sufficiently represent
certain aspects put forward by other authors. We therefore decided to complete it in order to best
and accurately reflect the variety of elements that come into play.
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Figure 42
Conceptual model of consumer complicity.
Source: from Chaudhry and Stumpf (2007) in (Chaudhry and Zimmerman 2009, 67)
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It is true that one could understand social status as a form of demography, the acceptance
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vement as an integral part of one's attitude
to counterfeiting. However, we have tah ebyncompared
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and recognition of one's peers by cultural values and finally self-esteem and the feeling of achie-

ken the bias to differentiate them for greater clarity. Also, Chaudhry and Stumpf in Chaudhry and
Zimmerman (Chaudhry and Zimmerman 2009, 67), explain demography as in a larger representation encompassing age, income, education and gender, hence our desire to differentiate this category from a more precise social status. Also, they define the attitude towards counterfeiting as
the anti-big business character and falling into the public domain of counterfeiting, hence again
our desire to distinguish it from other personal elements (self esteem and self fulfillment). Finally, they define cultural values by opposing collectivism to individualism. Nevertheless, they include hedonic data in the shopping experience part, as an extrinsic element therefore. We have
chosen to include self esteem and self fulfillment as intrinsic data.
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3.1.The importance of the society on individuals - interpersonal aspects
It is in the intrinsic aspects that we seek to understand to what extent society interacts and
influences consumer decisions. Chaudhry and Zimmerman (Chaudhry and Zimmerman 2009,
67) point the finger at the weight of culture, of the values conveyed by each society. According
to them, the concept of collectivism is a central fact in what will differentiate the west and the
east in the acquisition of counterfeits. They use Husted (Husted 2000) and Marron and Steel
(Marron and Steel 2000) to explain that a culture favoring the community has an influence on the
ethical aspect of decision-making. Wang, Zhang, Zang, and Ouyang (Wang 2005) invoke the
Chinese proverb, "he that shares is to be rewarded; he that does not, condemned," in order to bet-

政 治 大

ter illustrate the attitude of society towards the false. Indeed, we can better understand how this
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kind of practice is more widely tolerated.
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3.1.1. Social status
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One of the aspects where society is put forward is the search for the status of the indivi-
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dual (Ang, et al. 2001). In other words, how each individual seeks to belong or at least to be re-
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cognized by a social group to which he does not belong and whose opinion he nevertheless values.
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We then speak of consumption status. Goldsmith, Flynn, and Eastman (Flynn, Goldsmith, and
Eastman 1996) define it as “motivational process by which individuals strive to improve their
social standing through the conspicuous consumption of consumer products that confer and symbolize status both for the individual and surrounding significant others”. Thus, consumers of
counterfeit products are very often the reflection of a social class lower than the one to which
they would like to belong.
Ling Jiang (Jiang 2012), a research fellow in a French University has conducted a study
Investigating into Chinese consumers’ interpersonal and personal aspects of counterfeit luxury
branded products consumption. After many interviews, he came to the conclusion that most pur!182
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chases were driven by the desire to belong to a higher social group. In Hong Kong or Taiwan
where Asian and Chinese culture formats the consumer, we therefore understand the desire to
purchase, whether in store in the case of Hong Kong or even online in the case of Taiwan copies
of luxury goods. In either case, whether or not the consumer is aware of the illegality of the sale
or not, the purchase is undoubtedly partly motivated by this desire for social recognition. In the
case of Hong Kong, the sales area being at the back of a shop, it leaves little room for doubt as to
the original appearance of the products. In the case of Taiwan, the products were often resold via
the internet listed on websites presented as outlets. From then on, we clearly recognize the desire
for "a good deal", for the acquisition of a luxury product at the lowest cost in order to rise social-

政 治 大
do this, he carried out twenty-five interviews on participants selected beforehand in relation to
立
their experience in the counterfeiting of luxury goods. The interviewees are thus from large Chily at a lower cost. Ling Jiang (Jiang 2012, 8-9) attaches some testimonials from consumers. To
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nese cities (Beijing, Shanghai, Guangzhou and Wuhan). The latter are indeed good examples of
cities in that they bring together both exclusive retailers of luxury products and their counterfeits.
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The copies are thus easily accessible in local street markets, small shops, markets and on the in-
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ternet. Among the participants, the author selected 60% women and 40% men. Despite the ab-
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sence of parity, we can therefore conclude that the group questioned is relatively homogeneous.
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In addition, women are often more affected by the consumption of luxury products, so the
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younger. However, he does not specify the
h egender
n g percentage
c h i U of these halves. Information which

sample makes sense. He also explains that half of the sample is over 28 and the other half is

however could have been interesting because age coupled with gender is often an important fac-

tor in behavior. He specifies, however, that the young people questioned under the age of 28 are
students or young people who have recently graduated. The older part, on the other hand, is often
married and has children. They are in business or employed but have relatively high purchasing
power and an interest in luxury and counterfeiting. Age therefore makes the sampling relatively
representative but less homogeneous. The author has guaranteed the anonymity of the respondents given the sensitive content of the subject. The 30 to 70 minute interviews were conducted
in Chinese, thus avoiding any misunderstandings. Finally, demographic questions were first addressed in order to give the subjects confidence. The author seems to have a conducted a quality
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job which allows us to get a good idea from the point of view of the people questioned. However, we will be cautious about the chick in itself. Indeed, he took the bias to choose consumers
with a certain level of income targeting a specific category of people. Yet consumers of counterfeit products are not only part of this social demographic. Some consumers, and their aspirations,
are therefore left aside. Although these consumers are Chinese, the culture of Taiwan and Hong
Kong being similar, we will extrapolate the cases presented which will allow conclusions to be
drawn for Hong Kong and Taiwan.
“Here people get impressed if you are wearing an expensive brand… although you know it’s a
counterfeit.” (Male, Paul)

治
政
“For instance you can buy a pair of Prada sunglasses (counterfeiting).
You can go on the street
大
立‘wait a minute, I want to check this is a Prada or not'. So while you
and nobody can stop you and say
‧ 國
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are feeling absolutely good. It gives an impression that you are a special fashionable person, and
really smart and elegant.” (Female, Helene) (Jiang 2012, 8-9)
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These two testimonies illustrate very well the feeling of empowerment and belonging to a higher
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social group, the product brings them. The second participant even specifies that, along with the
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fact it will impress people and send a positive image, no one will go and check on the origin of
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the product. Therefore, the legitimate aspect of the good does not appear to be a priority element.
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3.1.2. Social acceptance
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Social acceptance or approval from peers is different from seeking social status (Nia and
Zaichkowsky 2000). Indeed, in the search for social status, one seeks the elevation of one's own
status to a higher social class, one seeks recognition of the upper social class in order to integrate
into it. In social recognition or recognition by one's peers, it is more a question of seeking social
conformity. This is defined by Lascu and Zinkhan (Lascu and Zinkhan 1999, 1), as “the change
in their product evaluations, attitude, purchase intentions, or purchase behavior as a result of exposure to the evaluations, intentions, or purchase behaviors of referent others.” Here again, the
role and weight of society is obvious: compliance would play a preponderant role in shaping in-

!184

DOI:10.6814/NCCU202100385

The Institutional Issues of Luxury Counterfeits: The Cases of Hong Kong and Taiwan

dividuals and their decisions regarding the choice of brands and products. This point is particularly true nowadays where influencers act as real engines in the decision-making of the purchase
of certain products.
In the case of the societies of Taiwan and Hong Kong, this plays an even more important
role. Indeed, within these deeply Confucian societies, individuals still feel the weight of these
values today. Indeed, the privilege is put on the collective aspects to the individuals, from where
the power of the society and its influence on the individuals lies.
“...Now you can go down to the Nanjing Road (one famous walking road in Shanghai), all type of

治
政
them without a brand bag?…” (Female, Xian)
大
立
“...Especially to those friends having a lot of money, I won’t tell them that the products is a fake.
ladies, high, thin, fat, or short… they are wearing a LV or at least a Coach. How can I walk between
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They might mock at me...” (Male, Yuan) (Jiang 2012)

Therefore, we understand the purchasing dynamic as a tool to blend in with society. The
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consumer will choose a brand based on these social markers and then turn to a copy of that same
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brand for financial reasons. The goal is not then the purchase of the luxury product as personal
satisfaction but rather as a means of blending in with the society which surrounds the individuals.

io

n

al

er

In the same way, counterfeiting does not constitute a purchase guided by the desire for a particu-
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lar product but rather as the choice of last chance to integrate into society and conform with the
group.
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3.2. The weight of society on shaping individuals in their personal aspects
The weight of society is sometimes such that it goes beyond the simple influence on the
interpersonal perspectives of the individual, and influences the personal elements which intervene in the decision-making. Thus, the consumer will see there an opportunity to boost his selfesteem, his feeling of success as well as to satisfy his hedonic aspirations. Therefore, we see a
clear influence of society on the personal character of the individual. In this part we will quickly
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evoke self-esteem and self-fulfillment aspects in that it affects more the psychology and the very
personality of individuals and more only the weight of society on their behavior.

!
3.2.1. Self-esteem
Authors have attempted to justify consumers' purchases of copies by a desire for personal
gratification (Silverstein and Fiske 2003). The same gratification that the purchase of luxury
goods initially brings. As this desire is not necessarily linked to the financial means at their disposal, consumers will therefore eventually turn to counterfeit products (Tsai 2005). This kind of

政 治 大

emotion will appear to be intrinsic in that it goes beyond the mere desire to own a superior pro-
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duct (Truong and Mccoll 2011, 6).
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3.2.2. Self-fulfillment
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The notion of reaching a certain goal or the achievement of one's goal is something
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eminently personal (Tsai 2005). However, these personal goals are very often, if not dictated, at
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least influenced by society. Indeed, the image that certain brands send to individuals, thanks to
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their logo, their design, are all elements that influence the desire to purchase: "brand

Ch
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conspicuousness. Luxury brands vary in the extent to which their brand emblem or logo is
conspicuous, in easy sight of the user, and, more important, relevant to social others" (Wilcox,
Kim, and Sen 2009, 247-259-250). Following this logic, the logo takes on a specific importance,
depending on whether it is visible, highlighted, recognizable. Some brands prefer not very
ostentatious logos like Hermès and favor emblematic design and quality; others choose a
ubiquitous logo like Vuitton or prominent like Gucci.

!
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Hermes bag - Kelly

Louis Vuitton bag - Alma

Gucci bag - Marmont

Figure 43
Brand conspicuousness
Source: Hermès; Louis Vuitton; Gucci109
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Many luxury goods are imitated. However, the value of imitation or at least its success lies in its
quality, its design but above all, on its logo. Logos are therefore an important part of the product

‧

and its copy. Indeed, the degree of desirability, exclusivity and luxury in itself, of a product lies
in the brand of this product and not in the product itself. In other words, we buy a Louis Vuitton
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bag for its belonging to the brand and not because it is a bag. The Louis Vuitton bag finds its
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success thanks to its belonging to the brand and not because of the nature of the product.
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Imitations with a visible logo are therefore often more successful. In our current consumer
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society, the goal often sought by peopleh
buying luxury goods
e n g c h i Uis membership of a social group or
recognition of its membership in this group. Therefore, these cultural and social aspirations
associated with these luxury brands reside in their logo or iconic design. Carrying this logo or
design then becomes an objective to be achieved and the purchase of the product or its copy
becomes an element of satisfaction for the customer who reaches his social objective. For brands
whose logo is not so visible or iconic, the purchase does not serve this same social purpose and
therefore the fake market for this brand is less important (Bearden and Etzel 1982).

109

From left to right: “Sac Kelly | Hermès | Hermès France,” accessed December 13, 2020, https://www.hermes.com/fr/fr/story/106196-kelly-eufr/?s=kelly%20sac.
“Search Results of: Alma | Louis Vuitton,” accessed December 13, 2020, https://eu.louisvuitton.com/eng-e1/search/alma.
“Mini Sac GG Marmont Matelassé | GUCCI® FR,” accessed December 13, 2020, https://www.gucci.com/fr/fr/pr/women/handbags/mini-bagsfor-women/gg-marmont-matelasse-mini-bag-p-446744DTDIT1000.
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3.3. Concluding remarks
In conclusion, there are many aspects that come into consideration when it comes to
buying counterfeit goods. However, some elements stand out and create trends. Thus, most of
these aspects are linked to the weight of society on individuals or how it influences consumer
behavior. We thus find the desire to raise one's social status or to be accepted by one's peers, or,
when it goes even further and such purchases then boost self-esteem or the feeling of having
achieved one's goals. Obviously, other aspects are also to be taken into account such as the fashion consciousness of individuals, in other words, "a person's degree of involvement with the
styles of fashion products" (Nam & al. 2007, 103); or the desire to experience a certain brand,

政 治 大

that is to say the sensations linked to the cognitive, the feelings or the behavioral responses noted

立

during stimuli by a certain brand. However, in this case it acts more as psychological and internal
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responses of consumer behavior. The spirit of adventure, the taste for the forbidden and the experience of owning an illegal item is sometimes also a factor in acquiring a fake. Clearly in the re-
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gister of emotion, this pleasure of the forbidden sometimes constitutes an argument. These different aspects being less directly linked to the weight of society on individuals, we have decided
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to only address them.
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However, we think it is important to bring certain shades. Indeed, even if it is not in any case to
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U to provide him with a pleasant
h consumer
have the objective of disappointing the
e n g cbut
h irather

provide credit for the purchase of counterfeits, one should remember that the latter often do not

shopping experience Arellano (Arellano 1994): the acquisition of a good that it would not

normally have been able to afford. Keeping this in mind, the behavior of consumers towards
products is therefore all the more understandable. Moreover, let us not forget that the
attractiveness of a product lies in the primary appeal aroused by the original and its brand (Phau
and Teah 2009, 16).
From the interpersonal aspect, counterfeits allow consumers to benefit from the external feature
of the luxury brand. The luxury brand’s meaning and signaling effect is created through the same
product design of the counterfeiting versions. The concept of face which is related to status and
success is central and affects Chinese consumers’ behavior. If the counterfeiting would not let
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appear the same design and without a label of the original luxury brand, if the consumers would
not use them in the creation of their identities and the fulfillment of social needs, there would be
no consequent market for counterfeit.

!
4. The firm and their products
As we explained previously, product protection takes place at different levels and all the
latter, whether individual, societal or more global, are facing this problem. Thus, at each level its
answer. However, it seems essential not to forget that each brand has its role to play in the
protection of its own products.

立

政 治 大

The LVMH Group appears as an excellent example of a company in this case. Indeed, it is a
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conglomerate of 70 houses and, with a turnover of 30 million euros for the year 2014, it is the
world number one in French luxury. Within this house: its flagship, Louis Vuitton, is probably
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the most copied luxury brand. Also, regarding our point of focus within this work, it is the only
player present simultaneously in the five luxury sectors of leather goods, fashion, perfumery,
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jewelry, spirits and watchmaking. The Group derives most of its profits from the sale of leather
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goods and fashion items, as well as from selective distribution. So many activities and sectors
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that are subject to counterfeiting. According to the Colbert Committee, this represents a loss of
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10% of turnover in the luxury sector, a considerable shortfall. But beyond the loss of market

engchi

share, it is the damage to the brand image of authentic products that is detrimental to luxury
houses. Businesses don't care so much about the losses they can take, but rather the image they
reflect, which is perceived by consumers. The key factor for the success of luxury brands
remains the image of prestige, know-how and quality specific to these companies; luxury is
intended for a certain clientele and is part of an idea of exclusivity. Counterfeiting breaks this
state of affairs by offering items identical to those of luxury houses but of much lower quality
and floods the market with items that everyone can obtain.110

110

“LVMH, de l’art de la guerre contre la contrefaçon,” Infoguerre (blog), February 15, 2016, https://infoguerre.fr/2016/02/lvmh-de-l
%e2%80%99art-de-la-guerre-contre-la-contrefacon/.
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Michael Harvey (Harvey 1988) explained that a counterfeit protection system is highly
essential in the corporate business environment today. Even up to date, there are very few papers
that discuss the efficiency of strategies to fight this issue and this research is therefore a real new
insight to the problem. It therefore seemed appropriate here to take up the various elements coming into play for the protection of products during their development. Unlike the previous parts
where we focused on the point of view of active anti-trafficking forces from a regional, societal
or individual point of view, we here address the brands and the development of their products.
We will start by presenting the product and its development, then the industry from a more general point of view. Indeed, what resources, what means, what methods of protection in the deve-

政 治 大

lopment of the product and what are the assets the industry has at its disposal to curb this phenomenon?
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4.1. The product level
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In this part, we will therefore deal with the development of the original product as such.
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We are therefore in the part of the lawful supply chain of the diagram below already presented in
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chapter 2. Despite the fact that the body of the analysis focuses on the illicit aspect of this supply
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chain, it is appropriate to come back to this organization from a legal point of view to better
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understand the weak points of this system and how the traffickers review them to their
advantage.
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Figure 44
General description of the phenomena
Source: from Staakes et al. 2009
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In the protection of products by their brand, from the very idea of the product to its sale,
each step must be duly protected. Thus, we will begin by reviewing the stage of its design, then
production, distribution networks and finally the resources available to brands with regard to the
intellectual property of trademarks. Indeed, thanks to this diagram, we see the links that operate
at all levels and therefore the need to address and come back to each point in order to better
understand the solutions.

!
4.1.1. The conception of the product

政 治 大

A rather old but debated model throughout the years of theoretical framework on

立

counterfeiting was originally issued by Michael Harvey (Harvey 1988, 77). He showed the
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importance of covering every important aspect in the prevention of counterfeits. Hence, this
section covers a collection of other author’s revised theoretical framework on the same facets,

‧

pointing out the preponderant aspects of an organizational viewpoint. Thus, according to him,
there is a need for a certain level of co-operation among departments within an organization. He
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argues that within these organizations there are often departments working close around the
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product, for example the research and development department or the distribution and
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promoting-marketing department. This is what Harvey calls the "product team" or the backbone

Ch

i
n
U

v

of the company. Harvey (Harvey 1988, 77) further suggested that the "product team" should be

engchi

supported by a "control-surveillance team" in the process of anti-counterfeiting strategies. The
latter aspect is what has been given a lot of attention in later articles. It was highlighted that the
combined effort of each facet had an importance. Furthermore, the recognition that "regular
employees" was insufficient, whereas the external players had to be an integrated part in a
cohesion policy throughout an organization which became obvious. In a "control team" there is a
number of important players such as, "legal counsel", "investigators", "personnel" and "public
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relations/lobbyists" (Harvey 1988, 77).
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政 治 大

Figure 45
The Counterfeit Prevention Task Force Organization
Source: Harvey 1988
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We will now further explain each facet within the organization, and what has been recognized as
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of importance by several authors (Berman 2008, Harvey 1988, Chaudhry 2006, Chaudhry, Zim-
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merman, Peters, Cordell 2008) in the battle against counterfeits and piracy.
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4.1.2. The production

Chaudhry, Zimmerman, Peters, Cordell (Chaudhry, Zimmerman, Peters, Cordell 2008)
claims that there are firms that do have rather large sophisticated anti-counterfeiting and piracy
department within the organizations. It is however a question of the magnitude of the problem
related to profit losses. Moreover, it is a question of estimating a future problem, and calculating
this within budgets. The authors further argue that an informal and formal team is necessary in
order to locate and track counterfeiters. Berman (Berman 2008) also argues the importance of the
full time monitoring of websites. As mentioned in the background, the Internet has become such
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a global trade platform which necessitates such actions of monitoring, since in many cases of
counterfeiting, the digital market is much more safe for the criminal, than the actual physical
ones. Harvey (Harvey 1988) further argues that knowing how many counterfeiters you are facing
on the market is rather difficult, and that is why the detection part of the process becomes of such
importance; “if counterfeits of a product do exist, no prosecuting steps can be taken without first
detecting the fake” (Harvey 1988). This notion speaks for it self, since if you do not know counterfeit environment you are facing, there is no need for strategies to counter the problem. It also
has an importance out on the actual field, to actively state that your business works against the
issue, where no counterfeits go undetected. To have representatives who are familiar with the

政 治 大
the groundwork for legal staff to follow up on. It is therefore critical with close ties between the
立
investigators and legal departments / advisors.
business is further important because investigators, who spot fake products, lay in many cases
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To continue on the people working for the firm, investigators are an important link as educators
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to the rest of the organization. Authors have highlighted the importance of education throughout
firms, distribution channels, markets and consumers. It is argued that employer’s knowledge is
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an overall important link in the business combat. Chaudhry, Zimmerman, Peters, Cordell
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(Chaudhry et al. 2008) state that it is in the firm’s management who calls for recognition towards
the seriousness of the issue. Therefore, it calls for education in those areas that are in need of
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education, which might be a wide variety of clientele. Therefore, it is viewed as an important part
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of combating counterfeits from a firm’s perspective.

!
4.1.3. The distribution channels
Chaudhry Zimmerman, Peters, Cordell (Chaudhry et al. 2008) claim that part of controlling your company is extensive communication with distributors and channels, which is arguably
essential in this matter. Harvey (Harvey 1988), argues that control of its distribution system may
be difficult for large manufacturers, but verification of channels is a link to quality controls. Moreover, counterfeiters often penetrate the system through weak chains in the distribution system,
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which therefore calls for constant verification from top management. Chaudhry Zimmerman, Peters, Cordell (Chaudhry et al. 2008) explain that existing literature provides a wide range of diverse opinions on how to improve the relationship with channel members, however, their study
tried to solve the issue of determining what type of action was most useful, and when discussing
the network of distribution and channel members, there was a rather unanimous tactic. The study
showed that warnings and education relating the possible damages from counterfeits was most
frequently used. In this case, education is relating tracking devices, develop tactics, monitor lower channels and new innovation among the counterfeits (Chaudhry et al. 2008). Another interesting aspect of the distribution system is what Berman (Berman 2008), develops in his a very

政 治 大
tance of collaboration among certain departments of the organization when dealing with control立
ling outsourced suppliers. As mentioned in the previous facet, the legal aspect becomes of great
popular method among multi-national corporations namely; outsourcing. He shows the impor-
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importance, and their communication to the R&D department, since patents and contractual mechanisms are very different when crossing borders (Berman 1988). In the case of outsourcing,
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managers also need to consider the fact that sensitive information is being shared, which thus
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necessitates legal actions towards confidential information on products and processes (Berman
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2006). There have been several reported cases where after completion of contracts with outsour-
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ced producers, where confidential information has been shared, which has rendered in conti-
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dealing with outsourcing, one should keep
h ein nmind
i U select outsourced service provig cto;h“carefully

nuous produced goods, that later has been sold on grey markets. According to Berman, when

ders based on past honest relationships with other firms”. “Monitoring outsourcers through surprise inspections”. “Ensuring that outsources return all confidential technical, production, sales,
and marketing information when the outsourcing relationship ends.” “Using multiple outsources
for the same good so that one firm does not have the resources to copy a manufacturer’s
good” (Berman 2006).
Finally, Harvey (Harvey 1988) adds that when it comes to education, it is an important step in
prevention since middlemen need to be aware of what legal actions they might face, obligations
and penalties that comes along when doing business with counterfeit goods.

!194

DOI:10.6814/NCCU202100385

The Institutional Issues of Luxury Counterfeits: The Cases of Hong Kong and Taiwan

4.1.4. Managerial Insights Regarding the IPR Environment
We have seen that the design and its different stages deserve special attention. However,
in terms of strategy to fight against copies, one of the most important levels remains the management of the teams of these brands. Indeed, it is at this level that the decision-making process of
all other levels is developed, it is also there that certain lobby initiatives start which will make
the fight strategies evolve at the higher levels. Chaudhry and Zimmerman (Chaudhry and Zimmerman 2009, 59) have explained the phenomenon well.
When it comes to the decisional aspect, there are several points to remember.

政 治 大
type of consumers? At first glance, it seems indeed legitimate to think that brands are afraid to
立
establish themselves as retail and to locate their production in regions where copies abound. HoFirst of all, what strategy to adopt for brands? Should it be adapted to the local market? To the
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wever, the study shows that in fact this is not a determining factor for the brands in question. In
other words, whether or not there is a local market for counterfeit products parallel to the original
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products does not prevent brands from establishing themselves locally. It turns out, in fact, that
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brands use global and common tactics in the fight against copies of their originals.111 "The re-
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searchers’ conclude that companies are using various anti-counterfeiting tactics in country mar-
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kets, regardless of whether the managers perceive a high degree of consumer complicity. Firms
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h e n g cwarning
place in terms of special packaging/advertising,
h i Uchannel members, devising actions
are using a uniform, standardized strategy to protect intellectual property in the global market-

against pirates, and the like" (Chaudhry and Zimmerman 2009, 59).

Secondly, brands also employ strategies at a higher level by trying to influence the policies of the countries from which they come or with a large market share in order to take a more
active fight against counterfeiting. They therefore play their part as a lobby with local governments, international governmental or non-governmental organizations: "the companies were
more likely to use lobbying tactics targeted at both the foreign government and US government
to alleviate the problem of this type of crime. In addition, the firm was more likely to participate
in an international organization, such as the World Trade Organization (WTO)" (Chaudhry and
111

Is this a track of their lack of efficiency?
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Zimmerman 2009, 59).
Brand strategies, however, focus on pirates. They attempt both to alert decision-making
powers and to better train employees on the problem. Nevertheless, here again the study of
Chaudhry and Zimmerman shows that the strategies do not seem adapted to the field but rather
follow a global system.
In order to better illustrate our remarks, we have taken the initial diagram of Chaudhry and
Zimmerman on what they thought to be important factors when developing strategies.
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Figure 46
Conceptual framework of the IPR environment
Source: Chaudhry and Zimmerman 2008
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Like the authors, it seemed legitimate to us to place the consumer, the pirate, the level of
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legal protection of the countries and other variables relating to the market as factors influencing
the IPR policy of brands. However, we have added the transport variable, which in our opinion is
not to be neglected either. Indeed, the geographical proximity and the transport networks of the
goods are for us an important aspect in that it is one of the levels at which the counterfeit goods
are seized. However, after the study conducted, it appears that brands focus more on consumers
of original products, distribution channels, host governments and international organizations they
try to influence, hackers and the market than they covet. Indeed, more than focusing on consumers of counterfeit products, they seem to focus on consumers they know they have acquired.
Finally, we have chosen to add a variable to the pre-existing scheme: product design. Indeed,
brands also provide elements of security during the preparation of goods as we have seen pre!196
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viously. This new pattern appears to be an interesting source of information on what is being
done, could be done and why not should be done in the fight against counterfeit products. It will
therefore be taken up again in the next chapter when developing avenues for alternative strategies to those already in place.

!
4.2. Concerns the Industry as a whole
The counterfeit issue, not only concerns the brands, obvious primary victims of the
pirates, or the customers, likely to purchase the goods or not; but also touches every level of

政 治 大

brand protection or enforcement existing infrastructures. These last being interdependent and

立

undeniably linked with each other, from the firm level to the customers, going through all legal
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existing frame. Indeed, and as a 2008 report from the OECD explains (OECD 2008),
"counterfeit protection is highly inadequate without legal enforcement". Going further, Berman
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(Berman 2006) explains that legal actions are a definite must in the actions from businesses
perspective in trying to close counterfeit operations. Indeed, it is as simple as with any other
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crime, firms cannot take the law into their own hands, which means that they have to be
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represented by lawyers. Moreover, since this is an ongoing process for many firms, it is
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preferable to have a close working relationship. This is probably one of the best example of the
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inextricable nature of the links between the different bodies concerned by the problem.
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However, it is important to recall that if, in fine the issues that the affected companies have to
face, are identical, they obviously do not have the same resources to tackle the issue. Indeed, the
bigger the brand, the bigger the financial resources and and team dedicated to the problem. For
instance, LVMH is the most aggressive company in its sector. Its fight is organized at the level of
each of the brands whose efforts are coordinated upstream by the Group, mainly with regard to
actions against counterfeiters or the intermediaries they use. The fight is organized in the field
and on the internet. On the ground, the Group is setting up operational cooperation with the
customs authorities of various countries particularly affected by the import and sale of
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counterfeit goods112. Similarly, LVMH uses numerous service providers and investigators to
conduct raids, seize products and update production units, or to put an end to the gray market
contrary to the distribution policy. selective selection of certain Group homes. Internet is the
major vector for the distribution of counterfeit articles, a constant watch is necessary and a large
part of the actions led by LVMH are translated by lawsuits or agreements with major ecommerce sites. Numerous cases illustrate the major importance of the Group's offensive
watch113. In China, the LVMH Group has signed an agreement with the website Taobao held by
the Chinese Alibaba.com.114 LVMH has by this agreement, remarkably showed how to protect
itself by striking the nearest to the diffusion of counterfeits. Taobao undertakes to prevent the

政 治 大
Group home. These agreements are particularly effective, a search on these different websites
立
gives very little if any results of counterfeits, but the sellers of counterfeit articles use subterfuges

publication of advertisements for the sale of counterfeit goods that violate the rights of an LVMH
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to expose their articles and circumvent the vigilance of the websites of sale: on the website
Aliexpress for instance -which is replete with counterfeits-owned by Alibaba just like Taobao, a
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search that includes the keywords "LV", "L*" or "Louis Guitton" leads to counterfeit leather
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operational.
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goods or sunglasses. On other sites such as Ebay or Rakuten anti-counterfeiting filter is fully

Chaudhry, Zimmerman, Peters, Cordell (Chaudhry et al. 2009) further argues that
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managing trademarks and patents in all markets of operations are not always in the capable

engchi

hands of experienced management. In other words, some small starting businesses are led by
unexperienced or smaller teams of young businessmen. This type of business is usually not as
well protected as bigger multinational brands having IP teams and professionals tracking the
slightest imitation on the market. Harvey (Harvey 1988) also explains that registrations of these
small businesses’ products are a process that necessitates a guarantee that legal protection is

112

For example, the agreement signed between LVMH and the Algerian customs in 2014, agreement aimed at training Algerian customs officers
in the detection of counterfeit products of the various brands of the Group.
113 One of the most representative cases is the LVMH Group's complaint against US online auction giant Ebay. The Group estimated that 90% of
Ebay-branded items were fake and that between 2001 and 2006 Ebay served as a platform for the sale of Vuitton and Dior counterfeits; followed
a civil clash over several years. An agreement was finally signed between the two groups, Ebay pledging to "protect intellectual property rights
and combat the sale of counterfeits online."
114 Taobao is China's number one retailer and is ranked among the top 20 e-commerce sites in the world, boasting 500 million users and offering
more than 800 million products online.
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possible in every situation. He further argues that law enforcements stems from giving maximum
protection, depending on the specific business perspective. Moreover, if the situation occurs,
legal actions must be taken fast towards removing the fake product from the market or channels,
and this is not always a fast process, especially for small brands which lack efficiency because
usually lack manpower and financial resources, in addition to the lack of experience. Small
businesses cannot physically do this by themselves; it rather goes through consulting legal teams
to law enforcement that acts in order (Berman 2008).
Examining small companies and bigger firms, we therefore understand that what makes
the impact in the fight against fake goods is the way they approach legal enforcement of their

政 治 大

products. That is to say, the efficiency, or the lack of, of tracking on the field the pirates and the

立

fake goods. This is also why the legal enforcement team works are mostly discussed among the
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theoretical framework, and highlighted as the most important player in the anti-counterfeiting
combat (Chaudhry et al. 2008).
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Furthermore, there are many organizations and existing frames at both local level, and on a
global scale that the legal team could work with or within, and to name a few; “Trademark
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Counterfeiting Act”, “Anti-counterfeiting Consumer Protection Act” and “Stop Counterfeiting in

er

io

Manufactured Goods Act” (Berman 2008). Chaudhry, Zimmerman, Peters, Cordell argue
(Chaudhry et al. 2009) that when it comes to managing trademarks and patents, it is important to
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recognize various patent claims, and jurisdictions cross borders. Even though there are programs

engchi

such as World Intellectual Property Organization, which aims to support trademarks in an
cohesion policy globally, it is critical for global or expanding firms to have some form of legal
team or advisor working closely to your business in order to manage trademarks, IPR protection
and patents in other markets.
It also goes without saying that the different nature and objectives of the different instances at
stake make the struggle even harder. In other words, how to conciliate non-profit organizations
by governments in order to be up to date in the wide range of legislations cross nations
(Chaudhry et al. 2009); with the high needs of the firms, whose turnover and future depend on
the efficiency of these organizations. The report of "Economic Impact of Counterfeiting" (OECD
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2008) by the OECD, also explained that collaborations towards these organizations is of further
importance since in countries such as China and India where domestic legislations is weak
towards counterfeiting, it is necessary to have a multilateral legal framework enforcement to
provide support, identify concrete objectives to improve the outcome and raise the awareness, all
in concert with the affected companies. Such institutional organizations also take on specific
initiatives to support and undermine counterfeiting on lower levels to support operations (OECD
2008).

!
4.3. Concluding remarks

立

政 治 大

The fight against counterfeiting is obviously a complex issue that affects very diverse
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backgrounds and levels. In fact, its struggle is also being undertaken at all levels. From the
perspective of victim brands, however, this is a double-edged sword. Indeed, if we want to
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eradicate the problem, it seems natural to treat the phenomenon at its source and better protect
product design. However, consumer behavior must also be taken into account. In other words, it
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products.
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is also a question of whether counterfeiting encourages or discourages the purchase of original
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Indeed, depending on the target populations and this, due to the culture, market context and
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social aspect of individuals, some counterfeits boost the sales of original products, conversely, in
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other territories, this lowers their popularity rating. Therefore, each brand adapts its measures
according to this paradox. In fact, it turns out that some brands like Valentino for example115
apply a different strategy in terms of counterfeit products. Indeed, they are launching on the
counterfeit market some of their own products, for example.
Following this logic, recent studies have questioned the implicit assumption of most anticounterfeiting efforts. Indeed, the question is, does the availability of counterfeit products or
copied brands decrease the demand for original brands? (Wilcox, Kim and Sen 2009).116 "Our

115
116

example already looked up in Chapter 2.
Wilcox, Kim and Sen 2009. They are reexplaining the research work of Nia and Zaichkowsky 2000.
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individual-level psychological perspective suggests that changes in consumers’ preferences for
the real brand, if any, after exposure to a counterfeit brand depend on the social functions
underlying their luxury brand attitudes" (Wilcox, Kim and Sen 2009, 249).

!
5. Findings
5.1 Empirical Findings
All in all and as the following diagram shows, it seems clear that IPR already benefits

政 治 大
level first; the governments of Hong
立 Kong and Taiwan, in this case, have already implemented a

from a clear and pre-existing framework, and this, at many levels. In fact, whether at the national
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series of measures and a legal framework aiming at minimizing trafficking. Some of their measures are specific and adapted to the realities on the ground such as special units within the customs services in Taiwan, or cooperation measures with companies taken by the Hong Kong go-
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vernment. Thus, at the institutional level, there is a solid framework even though it could be per-
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ted, obviously but unfortunately remain timid. This exclusion, as we have seen, is mainly due to
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the fact that mainland China being part of these organizations, Hong Kong and Taiwan are de
facto excluded. From an individual point of view this time, certain strategies have been put in
place by international institutions and organizations on the one hand; but also national on the
other. We note few and superficial awareness campaigns aimed at the general public, or the media coverage of trafficking as well as encouragement to inform and testify about trafficking. Finally, regarding the firm level and unlike the individual target, a great amount of strategies have
emerged. This is probably the most dynamic area on this issue. Indeed, companies are the direct
victims of trafficking and it therefore appears natural that they are not only more involved in the
fight per se but also that they work as an influential group with IOs or even consumers.
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Figure 47
Findings on the current IPR environment in Hong Kong and Taiwan
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With regards with such a multi-level protection system, how come the problem persists? Several
elements of answer appear possible. First of all, even if IP's protection framework is increasingly

io

n

al

er

efficient and complex, traffickers are also adapting and modifying their organization according to
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the coercive measures that have been taken. Then, and it is this element that we propose to deve-
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lop here, the strategies and legal, institutional and organizational frameworks need to be perfected and developed. Indeed, certain measures deserve to be deepened, and even to be implemented elsewhere. Finally, what about the link between the different levels of actors and the different
spaces at stake?
In the previous chapter, we focused on IPRs as well as existing IP measures, whether at
the level of individuals, consumers, firms and companies but also what the governments of
Taiwan and Hong Kong had set up. Finally, we note the weak presence of the latter two at the
supranational level and their lack of representation in international organizations.
Laying down the existing framework makes it possible to highlight the elements and
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strategies that work, which would deserve to be implemented, improved and deepened, and on
the contrary, the projects that remain to be integrated into the dynamic. Indeed, we can note that
some areas have been very exploited such as, in particular the legal and legal framework, which
even if it can still be perfected, have already been improved. However, some others have largely
been left out such as consumer awareness campaigns for example.
Therefore, it seems necessary to come back to the various elements that could be improved or
integrated by copying not only certain measures from Hong Kong to Taiwan, and vice versa, but
also by drawing inspiration from other widely institutionalized models such as that of the
European Union for instance.

政 治 大

Even though the two geographical areas obviously present political, geographical,

立

economic, social and cultural disparities, certain elements bring them together and certain
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initiatives would deserve to be exploited and adapted to Asian realities. Indeed, it is not a
question of copying and pasting a pre-existing model with different realities, but rather to

field studied.
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observe and analyze the dynamics and identify which ideas could be taken up and adapted to the
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We will therefore remain on our initial breakdown in terms of level of study in order to

er

io
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improvements and alternatives to a problem,
h i Uimpossible to completely eliminate,
n g calthough
different levels of institutions. Finally, it is therefore a matter of proposing a series of

could be greatly reduced and better controlled and understood.
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5.2. Theoretical findings
From a theoretical point of view, if Douglas' analysis is reduced to a macrosociological
approach to the relations between social structures and beliefs or cultures and at a local level,
where the formation of institutions should be apprehended from demands that the individual
makes of others and the contexts of action in which he acts, we will therefore focus on the
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approach of the social structure as a context of action. Indeed, in the present case, the framework
of IPR which pre-exists as a context of action, determines a social structure in interactions with
local beliefs and cultures, the whole creating an ineffective system in the fight against
counterfeiting. This global system creates influences, between the levels of actors on the one
hand, but also within these different groups of actors. Thus, not only does society influence
individuals in their choice or not to purchase luxury goods or counterfeit products, for example,
but also by extension, the way in which states respond to the problem and group themselves
together in international organizations by example. By extension of Douglas' ideas, we therefore
consider here a system which influences individuals in their choices and which will then

政 治 大
or even at the level of firms and products. These groups of actors have thus set up an IPR system
立
aimed not only at protecting the products of major brands but also at discouraging copies.

influence the organization of the response to the phenomenon, both internationally and nationally
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Unfortunately, this organization appears to be insufficient. In fact, in the same way that Douglas
envisages institutions at the local or national level and in a relatively individualistic manner,
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institutions will influence individuals and their choices by imposing on them constraints and
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sanctions, she nevertheless omits the weight of the interdependence between the levels of actors
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and the holistic factor. Here we show that it is this very factor that is lacking in this organization.
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Indeed, the failure to take into account the phenomenon as a whole leads to too fragmented
measures and a lack of holism in general.
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CHAPTER 4
IPR ENFORCEMENT, A GLOBAL ORGANIZATION WITH LIMITS
- WHAT ALTERNATIVE FOR A MORE EFFICIENT STRATEGY?

!
We have seen that luxury trademark counterfeit was proceeding on various levels and
therefore had to face multiple strategies implemented by different parties to try and stem the
pirates. Nonetheless and no matter what financial nor human resources were made available, the
issue is not only still present, it is growing like never ever. Therefore it is natural to question

政 治 大
Indeed, so much piracy is possible only if consumers are willing to buy the merchandise. What
立
could make this vicious circle, if not stop, drop? Then, we will go back to the companies
these policies and try to consider new alternatives. First of all, we will target the customers.
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themselves. Doubtlessly, the brands are main actors in this battle and they should be more
proactive in their enforcement measures. When looking at alternatives, not only should we try to
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improve the existing organization but we should also look to other efficient models. Indeed, Asia,

y

Nat

and South East Asia specifically, has looked up to the European Union in terms of political
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organization, monetary union and much more. Hence, why not looking at its competence once

n

al

er

io

more to determine what strategies could be imitated. Finally, we will demonstrate how more
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communication, cooperation and a tether more aligned model might be more effective to tackle
the issue.
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1. Level layered alternatives
As we have seen in the previous chapters, the problems and shortcomings that allow
counterfeiting to proliferate are found on several levels. First, at the lowest, namely at the
individual level. Thus, the consumer will rather buy a fake product rather than an original. Then,
the company level, how to strengthen the existing system in order to better protect brands and
their products? Should we consolidate the arsenal of measures already in place and complete
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them or concentrate on the application of existing laws which would be sufficient, if necessary?
Finally, from a more national point of view, what are the weak points of the institutions of Hong
Kong and Taiwan? As we have seen, great progress have been made and a marked improvement
in the situation is to be noted, particularly in Taiwan. However, the measures in place remain
insufficient as the traffic continues. What levers should we focus on in order to try to get as close
as possible to eradicating the problem.

!
1.1. Anti-piracy marketing techniques to educate the consumer

政 治 大

Let us first consider the case of consumers. Indeed, like any commercial relationship,

立

counterfeiting is still very successful when there are consumers ready to take the risk of
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acquiring and wearing fake products. This is the rule of supply and demand. As long as there is
demand, the supply remains. In terms of the fight against counterfeiting, most of the efforts have
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been concentrated on traffic, traffickers and the goods themselves. However, a good antitrafficking policy, whatever it is, must take into account all aspects of the problem: from the
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creation of the product, to its consumers, then the traffic, its actors, its modalities and the
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merchandise. Hiding certain aspects prevents a global struggle. Moreover, it turns out that
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measures concerning consumers remain timid. Why such a lack of policies directed against
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consumers? We will assume here that this void has several reasons. One of them is the fact that

engchi

the consumer is taken as a victim. Indeed, in this case, the authorities only consider the buyer as
a victim of trafficking. He would therefore acquire the copy without knowing that it is one. This
is the case presented during the entry to Taiwan. We then understand that we are not punishing
the victim. Following the same logic, it seems difficult to address the victim consumer by any
prevention campaign. However, this point of view is very reductive. Indeed, as seen previously,
it turns out that the consumer is rarely a victim but more often an accomplice in that he is fully
aware of the illegal aspect of commercial exchange. This is the case with Hong Kong. Therefore,
if the consumer is complicit, preventive policies and initiatives should be put in place to reduce
demand. We will then propose several options and alternatives for the case of the complicit
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consumer.

1.1.1. Educating the customer: Anti-Counterfeiting Advertisements
One of the aspects that first seems to impose itself on us is consumer education. The
present case is suitable for both the victim consumer and the complicit consumer. The consumer
victim, by a better education of the products and the risks of counterfeits will indeed be able to
be more careful during his purchases and to treat the transactions with all the necessary
information in order not to be mislead. Consumer education could then initially focus on the

政 治 大

product itself. Its quality and its unique and original appearance as a luxury product. The product
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is necessarily sold in a packaging itself luxurious of the brand: dust bag and protection often in
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fabric, cardboard or high quality paper, authenticity card, serial number, invoice, attributes and
fittings not presenting any protective plastic. The high price too, indeed a price too below the
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value of the article should alert. Then, given its qualitative and luxurious aspect, the acquisition
networks. It seems obvious but nevertheless worth remembering that these products cannot
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therefore be found elsewhere than at distributors approved by the brands in places offering a
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shopping experience in line with the product: corner or luxury boutique with the appropriate
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staff. . Finally, after-sales service is another aspect, although often forgotten, which is proof of
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the authenticity of the product. Indeed, the big houses offer real quality after-sales service, which

engchi

also partly justifies the high price of the products.

In the case of the complicit consumer, all these aspects are futile because the consumer is
fully aware of the fake nature of the article. Education campaigns should therefore focus more on
the consequences of counterfeiting. The threat to the jobs of employees and manufacturers of
products, the know-how that is disappearing, the quality of the product too. Indeed, copies are
often lower bills because they use less good materials in factories that do not respect the initial
know-how of the houses. Finally, supporting the counterfeiting industry is equivalent to
supporting the traffickers of its copies, and other traffics which are unfortunately often also
linked - trafficking in human beings, jobs of underpaid people working in difficult conditions,
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money laundering or traffic of other illegal articles. Certain campaigns have already been carried
out in the fields of copyright and patents117 but with regard to trademarks, the campaigns remain
timid.

!
1.1.2. PeerPressure
Another aspect that could prevent the complicit consumer from buying fake could be the
social aspect. Indeed and in other words, the social pressure that such a purchase represents.
Often, as has been said, people buy fake to show that they belong to a higher social group.

政 治 大

Therefore, it appears embarrassing to admit such a purchase. Indeed, they would then be de facto

立

excluded from the group.
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Another aspect is related to the illegal aspect of the possession of the product and the promotion
that is then made of an illegal channel. Chaudhry and Zimmerman relayed an educational
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campaign to prevent copyright infringement, but which could also apply to trademarks: "A novel
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anti-piracy ad campaign for the Dubai, United Arab Emirates market based on peer pressure is in
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Fig. 6.7. The ad caption reads: "Stop uploading. Stop downloading. Stop copying. Stop lending.
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buying. True fans don’t steal. Piracy. It stops when you do" (Chaudhry and Zimmerman 2009,
85).
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In the Asian world, the pressure aspect of his pairs is a particularly interesting element if we
consider the importance given to keeping face, even if it appears to be double-edged. Indeed,
given that keeping face and showing off in the best light are fundamental aspects of Asian
culture, prevention campaigns focused on these points can be effective. Asians are reluctant to
confess or show that they have acquired fakes. It would be a shame. At the same time, however,
this is the very reason for the success of counterfeiting in Asia. People want to show their success
117

"The Boy Scouts of America trains youth in various areas, ranging from camping to citizenship in the world. A scout will earn a merit badge,
such as citizenship in the nation once he has completed the learning requirements associated with this particular topic. In 2006, the Motion Picture Association of America partnered with this youth organization in Los Angeles, California to offer the Respect Copyrights patch (not a merit
badge) to members of its organization to educate themselves on peer-to-peer websites and possible illegal downloading behavior." (Chaudhry and
Zimmerman 2009, 86)
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by displaying it through hard-to-reach brands.

!
1.1.3. Fear
Another alternative which, while it might not deter all consumers, might at least frighten
some, is fear. In other words, if the penalty for possession of forgery was really serious, it could
perhaps limit the purchases of some. Here the problem is at two levels: the law itself and its
application on the ground. If the law in force is dormant and already strict enough in some cases,
its application is in fact quite flexible.

政 治 大

With regard to the law, in Hong Kong, the trademark infringement can result in: "Penalties for
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the above offenses are a fine up to Hong KongD 500,000 and imprisonment of up to five
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years" (Birt and Chan 2019). This is a fairly strict sanction but also rather vague. Indeed, an
adaptation of the penalty is provided for in the event of possession or trafficking. Of course, in
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the event of simple possession of a counterfeit article the penalties are less severe. In Taiwan, the
punishments can involve a prison term of up to three years and a fine of up to NTD 200,000.
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However, it is specified that in case of trafficking or possession of articles the penalties can go up

al

er

io

to one year of imprisonment and NTD 50,000 (Lin and Chen 2020). In this case, the penalties are
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already much less severe and therefore less frightening. Perhaps a tougher sentence could be
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considered. Moreover, consumers themselves are not against such measures: "The concept of
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fear can be employed to give various types of messages to convince a consumer to stop using
fake goods. In the 2005 Gallup poll of 1,304 adults, respondents were asked, "do you believe
counterfeiting and piracy laws should be stricter, left as they are, or made less strict?" Of the
respondents who had not purchased any counterfeit goods, they felt that the laws should be
stricter (72%), left as they are (23%), or less strict (3%). Of the respondents who had bought a
fake product, their opinion still supported stricter laws (58%), left as they are (33%), or less strict
(8%) (Stewart, 2005a). Reinforcing fear through potential legal prosecution is a viable
strategy" (Chaudhry and Zimmerman 2009, 86).
As far as the enforcement of sentences is concerned, the subject is more complex. Indeed, it turns
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out that in Taiwan and Hong Kong the emphasis is a priori on resellers or people importing
products but little on people who simply own these items. Here it can be assumed that this is the
case for purely practical reasons on the one hand and means on the other. In fact, understanding
the distribution channels is already difficult but possible (internet or physical reseller, seizure of
containers and goods) but the way to find customers, is a much more difficult task which requires
a lot of resources, both financial and human. Indeed, this implies larger teams with larger areas
of expertise, which would operate across the field. Something very difficult to set up.
Finally, in the case of counterfeit luxury products, it seems difficult to play on the safety
or health aspect of the products. In the case of drugs, pharmaceuticals or even electronic

政 治 大

products, one can play on the qualitative aspect of the product and the danger that its use can

立

involve. However, this is a difficult argument to apply to luxury items such as clothing or
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accessories.118

1.1.4. Quality of the Product
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Another aspect that can be highlighted in the fight against counterfeiting directed at
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consumers is the quality of the products. Indeed, this is a strategy commonly adopted by brands
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that are victims of copies. They denounce not only a design although close to the original, not in

Ch
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conformity with the authentic product, but above all, in the case of a better copy, a quality much
inferior to the basic products. Indeed, one of the main element serving as an argument in the acquisition of a luxury product along its image, is its quality. However, counterfeits, which use materials, manufacturing processes and labor at a lower cost, cannot therefore match the level of
quality of the original product. Chaudhry and Zimmerman explain: "a negative association of
inferior or cheaper quality has been used by some companies to persuade the consumer to denounce counterfeit goods" (Chaudhry and Zimmerman 2009, 87).
118

"Like the “Joe Chemo” advertisement shown in Fig. 6.1 managers can persuade consumers to stop purchasing non-traditional goods, such as
counterfeit pharmaceuticals through fear of their health and/or possible death. According to the World Health Organization (WHO), the Center for
Medicines in the Public Interest estimates that counterfeit global drug sales will reach $75 billion in 2010, an increase of more than 90% from
2005 figures (WHO 2008, 8). An advertisement developed by the WHO is shown in Fig. 6.11 to deliver a different type of fear message – untimely death due to counterfeit drugs." (Chaudhry and Zimmerman 2009, 86)
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We have chosen to illustrate our point with rolex watches. So let's take the different
points that differentiate the originals from the copies when it comes to the quality in question.
Indeed, on some models, the difference between true and false is obvious and no doubt is possible. However, some times, the imitation is such that everything is played on the details because
indeed, no matter the quality of the fake, it will never be completely identical to the original product. The big houses have a know-how and quality materials such that at lower cost and less time
by employees not certified Rolex, an identical reproduction is impossible.
We chose Rolex because it is a widely documented example119 and their watches are one of the
most imitated products on the market. In addition, these are products considered to be long-term

政 治 大
low we will therefore do a review of the main points that can help to dissociate the original from
立
the counterfeit.
investments whose rating on the second-hand market is even higher than their new products. Be-
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Figure 48
Distinguishing Real from Fake
The date
Source: Mr-montre.com

119

source of the pictures and information concerning this specific product: Nicolas and Nicolas Forni, “Comment reconnaitre une vrai Rolex de la
contrefaçon ? - Mr Montre,” https://www.mrmontre.com, accessed December 11, 2020, https://www.mrmontre.com/montres-contrefacon-rolex.html.
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First of all, the date, which will be magnified 2.5 times on the original thanks to a small magnifying glass, against a much less readable display on the fake, usually not going above 2 times.

FAKE

REAL

Figure 49
Distinguishing Real from Fake
The typography
Source: Mr-montre.com
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政 治 大

The quality of the typography is also something to check and monitor. Indeed, Rolex does not

‧

skimp on the quality of the smallest details, whether on the inside or the outside of the case, and
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even the bracelet. Any disharmony or imbalance is impossible on an original watch.
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REAL
Figure 50
Distinguishing Real from Fake
The engraving of case
Source: Mr-montre.com
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Rolex no longer produces watches where the back of the case is transparent, since 1930. Only
two extremely rare editions prior to that date had a glass back. Furthermore, Rolex does not engrave the reverse side of these cases, so these are other characteristics to check.

FAKE

REAL

Figure 51
Distinguishing Real from Fake
The case
Source: Mr-montre.com
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Another guarantee of quality is the water resistance of the watch. Like most of the big watchma-
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king houses on their sport model, known as diving, there is a 100% waterproofness guaranteed to
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several meters underwater. Immersing the watch in water, and particularly hot water, allows the
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quality of the gaskets and its water resistance to be checked.

Regarding the movement itself, this is where in general, no matter how good the copy, the quali-
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ty does not match Rolex. Most of the watches from the big houses are automatic, apart from

engchi

some so-called jewelry-oriented brands which have quartz movements on some of their models.
Therefore, the seconds hand cannot move jerkily (characteristics of quartz movements) and the
sound of the movement is relatively silent (you have to stick your ear to the case to hear it).
Finally the weight, probably one of the best identifiers, at first glance, of a counterfeit. Indeed,
Rolex only uses quality materials and therefore much heavier. The bracelets and cases are either
steel or solid gold, which represents a significant weight. A watch that is too light is therefore a
good indicator of a poor quality of metals.
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FAKE

立

REAL

Figure 52
Distinguishing Real from Fake
The weight
Source: Mr-montre.com

政 治 大

A better awareness campaign on the exceptional quality of luxury goods compared to
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their pale copy could be an additional motivation for those who can, to turn to original products.
As has also been mentioned, buying an authentic product is also a real investment that the

‧

consumer can consider in the long term with the price of many products that increase over time,
whether it is watches, jewelry or bags and even clothes. Such a purchase represents a guarantee
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of investment of its money, in an article that can often be resold with great ease. Its quality and
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maintenance that allows them to be kept in perfect condition.

!

Ch

engchi

er

io

the after-sales service of the houses guarantee the good aging of the products over time and
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1.1.5. Negative Association with Suppliers
Finally, the last element of deterrence of the use of counterfeit products for consumers,
could be their association with the very idea of organized crime. Let us not forget, counterfeit
networks are nothing more or less than transnational crime networks that feed or are directly linked to other criminal networks. Often the consumer is aware of this and agrees with the very idea
of reducing traffic. At a time of an era where insecurity is growing and crime is extremely organized and powerful, preventive campaigns focused on this aspect would be a good way to educate consumers even more and to encourage the denial of networks. Chaudhry and Zimmerman
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take up a study carried out among consumers and illustrate this aspect well. Indeed, "the 2005
Gallup Poll News Service survey asked respondents, "in your opinion, which of the following
groups are involved with producing or distributing imitation or counterfeit products?" The respondents associated these suppliers with importers (84%), organized crime (83%), exporters
(72%), terrorist organizations (48%) and government officials (20%) (Stewart, 2005a). Thus,
using ad copy like the message in Fig. 6.13 can reinforce this negative association." The study is
based on copyright cases, however, in this specific case, it appears to be indicative of a more
global system that would affect both copyrights, trademarks and patents.
They relate the example of a campaign carried out in the United Kingdom which was carried out

政 治 大
(FACT) developed interesting messages for the United Kingdom that exploited the plausible lin立
kage of terrorism to counterfeit trade. (…) One of these targets public organizations in the UK to
on this model, and concerning films - copyright cases: "the Federation Against Copyright Theft
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create campaigns that emphasize the risk of piracy by stressing the association between piracy
and organized crime. (…) Chris Stewart, a global brand manager, strongly asserts that the best
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anti- counterfeiting message targeted at the public will provide a negative association with the
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counterfeit industry. He suggests that the ad copy should develop awareness among potential
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(Stewart, 2005a)" (Chaudhry and Zimmerman 2009, 87).
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buyers that these sellers can be involved in either funding terrorist plots and/or organized crime
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We have no concrete results demonstrating the effectiveness or otherwise of this campaign in

engchi

particular, however, it appears to us that, just as we are promoting a global fight approach and
targeting all stakeholders, prevention measures should naturally follow the same model and focus
on all possible levers. With regard to educational campaigns, it is indeed assumed that there are
real consequences for consumers when multiple campaigns based on different elements are reported, in order to cover as many elements as possible that can convince the consumer.

!
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1.2. Firms Level - Must be proactive to Protect Their IPR
As we have seen, prevention campaigns and anti-counterfeiting policies should be targeted at all those involved in trafficking, whether they are the instigators or the consumers who benefit from them. However, let us not forget the role of brands, which is obviously crucial, in this
system. The more and better the brands and their products are protected, the less at risk they are
of being victimized. Each company has its own mode of operation and sometimes its own legal
department with a specific unit dedicated to the fight against counterfeiting. It is therefore quite
difficult to develop general guidelines applicable to any house. In addition, the size of the com-

政 治 大

pany has a huge influence on the measures put in place as well as the type of protection it has.
One of the only remarks that can be formulated and which is common to all companies is that

立

they must register as a trademark to protect themselves and their logo, then protect their product

‧

‧ 國

學

model and sometimes certain materials such as monogram coated canvases for example.
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Louis Vuitton monogram coated canvas
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Goyard monogram coated canvas

Figure 53
Monogram coated canvas
Source: Louis Vuitton and Goyard120

Given the diversity of the cases, we took the decision to present an emblematic brand and to
highlight certain alternatives that could work in its specific case. To do this, again we have cho-

120

From left to right: “Cabas Carry It Toile Monogram - Sacs à Main de Luxe | Femme | LOUIS VUITTON,” accessed December 13, 2020,
https://fr.louisvuitton.com/fra-fr/produits/cabas-carry-it-monogram-nvprod2010019v.
“Bags - Catalogue.Goyard.Us,” accessed December 13, 2020, https://catalogue.goyard.us/product-category/bags/.
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sen an emblematic brand, Louis Vuitton, just like Rolex above, we made this choice in that it is
undoubtedly one of the most copied brands on the market, and this, from its creation.
The case of Louis Vuitton is not only interesting but also iconic. The brand is in fact one of the
founding companies of the LVMH -Louis Vuitton Moët Hennessy group. Consequently, its strategies, particularly in terms of IP protection and the fight against counterfeiting, are part of a
broader dynamic specific to the LVMH group. In addition, Louis Vuitton's reputation as well as
its financial and human resources allow them to actively fight in the field and as a group of influence with politicians. Therefore, we deemed it appropriate to bring our proposals to a business
model that is already one of the most active in the field. Thus, any company, of more or less mo-

政 治 大
against counterfeiting. In other words, by coupling our efforts to what Louis Vuitton has already
立
put in place in this area, it seems obvious that a large part of the already existing measures will

dest size, will be able to have a large and relatively complete arsenal of weapons in the fight
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have been covered.
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The Louis Vuitton example

On the Louis Vuitton brand's own website, it highlights its commitment to the fight
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against counterfeiting and tries to alarm and warn consumers, using one of the techniques put
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forward above: the linking of counterfeits with criminal networks. Indeed, they specify that "the
house has been committed for many years in the fight against counterfeiting, an approach which
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is an integral part of its global sustainable development strategy. The Louis Vuitton house is

engchi

convinced that it is essential to preserve the ancestral know-how of the House and the work of its
artisans in fighting against illegal networks that undermine human rights, the environment and
the global economy."121
They add that "the Louis Vuitton house has surrounded itself with a team of specialists
entirely dedicated to the management and protection of intellectual property rights (trademarks,
designs, models, domain names, copyrights) based in Paris and in Louis Vuitton offices abroad in
Tokyo, Hong Kong, Shanghai, Guangzhou, Milan, New York, Dubai and Buenos Aires."122 We

121
122

“Brand Protection | LOUIS VUITTON,” accessed December 11, 2020, https://eu.louisvuitton.com/eng-e1/magazine/articles/brand-protection#.
Idem
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can clearly see that they have favored, in our rightly opinion, an implementation in the field and
in the areas directly concerned. Indeed, one notes their presence in particular in Shanghai and
Guangzhou, two preponderant places as for the origin of the counterfeit products. They are also
available in Hong Kong, as seen above, a very often essential transit area for goods from China.
They point out that "in 2010, Louis Vuitton carried out 10,673 raids (43 per day) and
initiated 30,171 infringement actions worldwide, which resulted in the seizure of thousands of
counterfeit products and the dismantling of crime networks 1,250 contentious websites were
closed in 2010."123 They then prove a certain effectiveness in their approach and especially active
procedures in the field.

政 治 大
Finally, they alert, as we did above, to the distribution channels of their products,
立
explaining that they are "endowed with an exclusive distribution network. Louis Vuitton vouches
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for the authenticity of its items; Louis Vuitton products are exclusively sold by Louis Vuitton
stores and on the fr.louisvuitton.com website."124
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Overall, we note an approach which goes in the same direction as the alternatives
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expressed above. We will try to complete them as best as possible, knowing that their
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confidentiality policy prevents them from communicating further on their specific procedures put
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in place. It is therefore not excluded that some of our proposals are in fact already tested on the
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field. In addition, we will focus first on their approach to consumers and then their influence as a
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lobbyist with large international organizations and therefore states. As an important firm, we will
not go into the details of their legal protection in place to protect their brand, their logo and their
product. It is assumed that they already have used it and have already implemented all the legal
means at their disposal.
From our point of view, an explanatory note on their website stating their active role in the fight
against counterfeiting is of course necessary but far from sufficient. Indeed, with the means at
their disposal, real prevention and education campaigns highlighting the implications and the
harmful impact of traffic could be developed. Whether it is advertising campaigns accessible to
123
124

Idem
Idem
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the greatest number, or participatory forums and conferences including various professionals in
this field. These advertising campaigns could be visible both on paper and on social networks in
order to reach as many people as possible. They could both highlight the links between
counterfeiting and crimes in general, but also and as we suggested above, the vision and the
negative image that counterfeit products reflect on our peers, or the differences in terms of
product quality.
In addition, as a very large company with a global reach, Louis Vuitton should, and certainly
already puts pressure on a certain number of international wipo-type organizations in order to
toughen up the legislation and measures put in place in terms of trademark protection. In fact, the

政 治 大

company has repeatedly approached the organization to file a complaint against companies that
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have forged and copied their products. Almost always, WIPO agrees with the complainant and
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allows cases to be dealt with. Consequently, this handling of complaints and its privileged role
within the organization undoubtedly makes it an influential group in terms of putting certain
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subjects on the agenda or even developing certain measures. Thus, indirectly they would
influence the member states of the organization. From our point of view, their position appears
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legitimate and necessary because, in a sense, they also represent smaller companies that would
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otherwise not have the means to have their disputes dealt with. Can they go even further in the
process? From our point of view, in a very liberal world like ours today, we already give pride of
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place to large companies, but states should be able to retain a certain independence in their

engchi

choice and the development of their policy.

However, why not take advantage of their human and financial resources as well as their team of
experts by encouraging the company to set up additional teams specifically focused on field
investigations in order to help local authorities to denounce certain illegal factories or networks.
These teams could work in partnership with the legal teams already present in key traffic
locations such as Hong Kong or Guangzhou for example. This would allow a diversification of
network approaches, an internal legal point of view, initiatives towards IOs, but also inputs and
observations in the field. These teams would not aim to take the place of local customs and
police, but rather to empower the work by providing them with information that local institutions
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are not aware of. Their expertise in their products as well as the outsourced manufacture of
certain elements of their articles, would effectively complement the local customs know-how.
The initiatives of the company are multiple, and although having extremely important
means, the counterfeiting of their products always exists. We are not in a naive and angelic
approach with the ambition to eradicate all traffic. However, we are convinced that a more global
strategy and a more holistic approach to the problem encouraging the cooperation of different
actors is necessary to reduce traffic. Companies, just like states, should therefore seek to
influence and warn consumers; and companies should, where possible, cooperate as much as
possible not only with IOs but also local institutions and promote partnership initiatives.

立

政 治 大

1.3. Towards more cooperation: China – Taiwan – Hong Kong, new allies?
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We have seen that the different states, or "regions" have put in place a number of
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initiatives to reduce the traffic which is particularly rampant in the region. However, it turns out
that they have rather favored targeted approaches focused on certain specific elements. What
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seems to be missing is a more global approach in which these different initiatives could fit. Thus,
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Taiwan for example, concentrated its efforts on the importation of products; Hong Kong
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meanwhile is focusing on neighboring China, however, these measures seem to be more of a
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dressing on a wound rather than a basic treatment that would aim to, if not eradicate, drastically
reduce traffic.
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Here we will propose a more holistic approach with measures that reflect a certain more
global orientation. Looking outward, we realize that some countries are doing better than others.
For instance, Taiwan since 2004-2005 has succeeded in drastically reducing imports of
contraband goods. However, to what extent can the Taiwanese model, if any, be applied to Hong
Kong? Indeed, as seen previously, although the Taiwan measures which have been put in place
are undeniably effective, are they nevertheless sufficient? Moreover, are they exportable
measures, applicable to other geographic and political realities, and another traffic model?
Indeed, if Taiwan takes advantage of its insular character and succeeds in controlling the
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majority flow, imports; Hong Kong sees its transit zones as well taken by storm for the import as
the export. In addition, these two areas have different geography and policies.
Therefore, we have favored proposals that could be applied in different territories. First,
we will see how one of the measures that could prove to be effective would be to align the preexisting legal framework between the different spaces in the same area. Then, we will focus on
so-called more global strategies: a more cooperative, comprehensive and integrated model
between the different countries. Finally, we will focus on IOs. Does the fact that Taiwan and
Hong Kong are members or not, who arrived later in these institutions play a role? How to
strengthen the power and influence of IOs in this area?
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1.3.1. Towards an alignment of the legal framework

As said previously, each country has its own legal and political legal system governing
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smuggling problems. Each country, therefore, has its own strategy. Moreover, often, these
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countries are also part of another more global system such as the international organization
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WIPO. One hundred and twenty three countries thus ratify the system of Madrid. Nevertheless,
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this common membership, on the other hand does not mean that their legal and juridicial system
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are unified. It is a multilateral system indeed, where, just like the international law, in spite of its
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common membership, each country has it's own logic and it's own initiative. However, it is not
this lack of a common legal framework that could justify trafficking, but indeed, we can't deny
that smuggling may be made easier and more convenient if each country has a different system.
Each of them not necessarily recognizing the neighboring legal framework. A legal uniformity to
a certain extent, between countries, in a certain zone or a certain region, would therefore allow a
better apprehension of traffickers. If the rules of the game are common to all players regardless
of the country, in fact the trafficking would be more difficult, smugglers cannot hope to escape
this or that rule depending on their place of apprehension and their place of resale. For example,
we know that in Taiwan most resellers of counterfeit products go through computer channels and
sell their products on the Internet via social networks such as Facebook, Instagram, Line etc.
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when meanwhile these resellers may be based in Hong Kong, China or elsewhere. If the rules
were standardized between the different countries: Hong Kong, China and Taiwan presently, this
would make it possible to better apprehend the traffickers no matter the retail decision. They are
difficult to seize by Taiwan since despite their sale on the territory, they could be based
elsewhere. Indeed, how to stop a Taiwanese seller on Facebook, if this same person is actually
based in Hong Kong? Are the rules the same between Hong Kong and Taiwan? All these issues
make customs work even more complex. In other words, "parties engaging in the trade of
counterfeit / pirated products tend to ship infringing products via complex trade routes, often
using transit points in jurisdictions with little or no risk of IP-related enforcement actions. This is

政 治 大
centers for counterfeit and pirated goods, and repackaging or relabeling goods" (OECD 2016,
立
73).

done for reasons including camouflaging the original point of departure, establishing distribution
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According to the principle of one China, different systems, why not reverse the process to create
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a single system within these three spaces? Indeed, these three countries speaking the same
language and maintaining privileged commercial relations, this facilitates the transits of
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counterfeit goods. Therefore, why not standardize the system of these three areas to make it more
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optimal in terms of customs and controls. Of course, the political difficulties between these
countries do not make it easy; however, since this is an objective that is undoubtedly common to
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the three neighbors, it could be an interesting alternative. This would also facilitate more
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cooperative work, better placed in a global context, for the teams in the field.

!
1.3.2. Cooperative and comprehensive global intergovernmental strategies
Indeed, is it not curious that the cooperation of teams speaking the same language,
sharing common cultural references, and part of their history, is not more developed? In addition
to that, these countries have the same problems with very often the same people who traffic from
one region to another and then from one country to another passing their goods. Take the cases of
Taiwan and Hong Kong, how can we not consider more cooperation between the country which
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particularly monitors its imports (Taiwan) and the country from which most of the goods arrive
(Hong Kong). It is obvious that the teams communicate and that the springs exist. However, an
institutionalization of these processes to make the teams more operational, more inclined to
cooperate and finally to share information and results seem more than necessary.
First of all, concerning the institutionalization of the process, it appears necessary to force
dynamics which, as we can see, are not straightforward. Formalizing partnerships between teams
on each side of the Strait, organizing forums, joint training sessions or even seminars would help
creating a feeling of unity and unite teams that had hitherto been very different. It would also
decrease competition between services. In addition, we have seen with the example of Taiwan

政 治 大

and the creation of its special unit in 2004, that the more the team has specific skills and whose
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tasks are dedicated to traffic, the better the results. The professionalization and training of its
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cooperative teams thus seems to be an inevitable measure.

Then, with regard to the operationally aspects of the teams, we have seen in Hong Kong the
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opening of a post-secondary education stream in order to provide specialized and adequate
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training to future customs officers. This is an initiative which also seems to be proving its worth,
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in Hong Kong the teams are thus trained in the specifics of the field in which they operate. Why
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not set up similar programs in the Taiwanese universities concerned and organize exchange
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before they enter their future services. h
Thus,
collaboration could be set up and an
e na glong-term
chi U
programs between the two countries for better communication and optimum exchanges, even

exchange of skills and realities on the ground on a larger scale.

Finally, when it comes to the will to cooperate on the part of the teams; it seems obvious that the
more the process is institutionalized and this, from the training periods, the more employees will
be able to take an active part in the exchange of information. Indeed, institutionalized
cooperation makes it possible to blur feelings of competitiveness in the results if one does not
promote seizures and their volumes, but rather promotes the means undertaken to achieve this
and bi-national cooperation to achieve it.
It seems natural to promote and tend towards more and more cooperation between
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countries, for transnational criminal networks. In the same way that interpol has international
networks and agents present and working in several territories, too great of a seal between the
various customs services only serves the smuggling networks. We lose track of them more easily
and they are naturally more difficult to apprehend.

!
1.3.3. Hong Kong and Taiwan, newcomers in multilateral organization?
Cooperation and collaboration is obviously easier if all the parties are already part of a
common entity such as an international organization. In terms of OI dedicated to the problem, we

政 治 大

note the WIPO with its Madrid system specifically geared towards the protection of trademarks.
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Note that neither Hong Kong nor Taiwan are part of the Madrid agreement, and neither have
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therefore ratified the protocol. China being part of it, probably explains the exclusion of Hong
Kong and Taiwan. As far as WIPO is concerned more generally, China is once again the one

‧

taking the place and probably preventing the accession of the other two. However, in the case of
Hong Kong, China grants it a special place since it recognizes its specificity as well as that of
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Macao. However, this remains insufficient and both Hong Kong and Taiwan could greatly
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benefit from access to WIPO in order to have as much information as possible on IP.
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Regarding other international organizations, neither Taiwan nor Hong Kong are part of TRIPS or
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even INTERPOL. We will not mention the OECD which China is not part of either.
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The fact that Hong Kong and Taiwan are not part of almost any large IO dealing with
organized crime or IP protection, is obviously not a factor that can help them in dealing with the
problem. In addition, we have mentioned above the problems of cooperation and collaboration.
How to collaborate and cooperate with states which are all part of OI from which Taiwan and
Hong Kong are excluded? Obviously, in terms of information sharing, problem management, and
priorities or initiatives, all collaboration becomes even more difficult. The alignment of the legal
framework and political initiatives or strategies is also de facto impossible.
It seems obvious that the eviction of Hong Kong and especially Taiwan, more independent of
China than its neighbor, from specialized international organizations does not facilitate the task
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of agents on the field either. It also does not help to place its strategies in a global and integrated
approach. Thus, the accession of Hong Kong, but also and above all, of Taiwan to this type of
organization appears more than ever, as a necessity.
The adage "the enemies of my friends are my enemies" here could then take on its full
meaning. Indeed, if the accession to these IOs remains impossible for both Hong Kong and
Taiwan and this, for similar reasons, another solution to consider could be to set up a
collaboration on the field of customs between these two countries. Indeed, close geographically,
politically, economically and culturally speaking, Hong Kong and Taiwan have an already
privileged relationship in certain areas. Therefore, having to face similar threats, imports coming

政 治 大

from the same neighboring China and both sharing similar problems in terms of internal and
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foreign policy specifically with their neighboring giant; why not ally in the face of adversity? Bi-
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lateral treaties or agreements could be considered. To go further and in order to calm tensions
with mainland China, we could even imagine a specific collaboration and cooperation between

‧

the three actors, with units that would be transnational and navigate between the three spaces.
The agreements to be put in place would favor an equitable relationship between the three, in
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order to reduce the balance of power as much as possible. The dynamic would then be quite
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different, instead of relatively hermetic work competition between countries, we would value an
institutionalized cooperation between Hong Kong, Taiwan and China, which already have a very

n

al

Ch

i
n
U

v

special relationship. We would come out of "one China, different systems", to move towards

engchi

"three China, one system". We admit it, the bet is daring and the idea seems utopian, we will
therefore keep in mind that this is, because of Chinese desires, a dynamic to be considered even
if it seems difficult. On the other hand, when it comes to bilateral agreements between Taiwan
and Hong Kong, the initiative is worth keeping in mind. Indeed, very often, truly effective
approaches and strategies are those that take place within a common dynamic.

!
1.4. Findings on IPR enforcement
In short, the pre-existing IPR framework in both Hong Kong and Taiwan gives rise to
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IPR enforcement as well as specific anti-counterfeiting strategies at all levels.
First of all, in terms of what has been put in place for individuals, efforts have mainly focused on
peer pressure, a key element especially when taking into account certain cultural aspects of the
region. Then, retaliation measures, although in our opinion insufficient, are intended to frighten
and discourage potential buyers. Finally, the government has tried to highlight the links between
counterfeiters and traffickers by publicizing their operations. From a firm and product
perspective, companies already have a very proactive role in protecting their brand. Indeed, they
emphasize the quality of their product, and try to educate consumers about luxury. Hong Kong
and Taiwan have attempted to adapt the strategies initially put in place by adapting in particular

政 治 大

the tools, missions and strategies of the various units in the field, whether in the areas of justice,
control or even 'administration.
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Unfortunately, despite their efforts and due to their political status, cooperation between these
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two states and the rest of the international community remains more or less non-existent. It is
impossible for them to have access to international organizations in general and any bilateral
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collaboration or cooperation with other states seems compromised, seriously undermining their
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regional as well as international integration. This lack of representation is one of the major
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Figure 54
Findings on the current IPR enforcement in Hong Kong and Taiwan
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The situation and the status and particulars of these states are indeed a key element of the
phenomenon and of the strategies put in place to remedy it. Let us first of all recall the key role
of China as the main supplier of counterfeit products. Indeed, the late implementation and under
the constraint of its legal system in terms of IPR is one of the factors which allowed a prosperous
proliferation of traffic. Then, its regional land claims further complicate an already difficult situation. The integration it makes of the territories of Hong Kong and Taiwan for its own benefit
de facto influences the strategies of these states in terms of transnational trafficking. Indeed, if
China has made great and rapid advances in the field of IP, it is undoubtedly thanks to its integration into IOs and under the pressure of states and companies at first hesitant to locate their pro-

政 治 大
as their own entity makes any integration and cooperation with these IOs or states impossible.
立

duction in a state. with so little protection. The impossible recognition of Hong Kong and Taiwan

So, what about the development of an efficient and integrated strategy in transnational traffic for

‧ 國

學

these states? In addition, the current complex status of Hong Kong and Taiwan, makes the situation, in terms of legal and institutional framework, blurry. Indeed, how to apprehend the crimes
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which are played out between these three states, when two of the latter claim to be legally inde-
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pendent, but that China claims them under its authority? As suggested above, a certain form of
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traffic already well organized and established locally.
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cooperation and integration at a minimum seems necessary for a more efficient fight against a
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2. The transverse EU model for the protection of IPR, an effective model?
The problem of transnational smuggling of contraband goods is a global phenomenon
which affects more or less all continents: "trade officials and legislators in the United States,
Japan and Western Europe have reacted with growing concern to the expansion of this illegal
activity, and are seeking new ways to control the phenomenon" (Grossman and Shapiro 1988b,
79).
As we have seen, in order to try if not to stop, at least better control these flows, the most
effective dynamic and strategy seems to allow cooperation and collaboration between the various
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actors, in particular the national institutions of each country. There are several examples in the
world which show the effectiveness of transnational and supranational approaches, in particular
the European Union.
The EU is indeed a good example of institutionalized cooperation in many areas. We will
obviously keep in mind that the European model has many differences from the present case.
First of all, the member countries of the European Union are states in their own right, recognized
as such on the international scene. Also, Taiwan and Hong Kong are part of a more global system
and area directly tied up to Mainland China. Therefore, these two places are to be understand in a
more holistic way. We already evaluated the current protection system and framework to be

政 治 大

insufficient and inadequate. As previously stated, some changes, suggestions and improvements
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can be made separately for each area, the firms have their role to play and the customers also

‧ 國

學

have to be educated for sure. Finally, each place could improve in some specific areas proper to
itself. Nonetheless, some other models exist abroad and seem to be, if not prefect, more efficient.
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We need to compare and take example on models that are comparable. In this case, the
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European Union seems to be an adequate choice. It is a grouping of countries with loosen
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frontiers when it comes to the circulation of the merchandise and people within the Schengen
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space. These countries, even though independent, are all linked to a common and supreme
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cooperation, communication and integration,
i U as well as are aligned with each
c htogether
authority which regulate them. Their institutions if not common have a strong level of

other. This is made relatively easy since they are geographically close with common frontiers.

Thus, when it comes to counterfeit, it is facing comparable issues: the goods circulate easily, the
countries are close (and even worse: all accessible by road). Taiwan and Hong Kong are
separated by sea but are geographically very close. Hong Kong has a common land boarder with
China and both Taiwan and Hong Kong are more or less tied up with China. However, what
seems to lack in comparison, is a certain level of cooperation, communication and
comprehension between these different local institutions.
Taiwan and Hong Kong are not part of any comparable group of states however, they are
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close to ASEAN -Philippines, Indonesia, Malaysia, Singapore, Thailand, Brunei, Vietnam, Laos,
Burma, Cambodia-. Indeed, with ASEAN + 3 -China, Japan, Korea-, they can benefit from a
certain level of regional integration. For example, at the end of the 2000s the ASEAN countries
carried out more than 50% of their foreign trade with ASEAN + 3, which represents a level of
integration higher than that of NAFTA and close to the 65% achieved by the fifteen EU Member
States between 1995 and 2004. In 2005, nearly 70% of foreign direct investment in the fifteen
states or regions of East Asia (ASEAN + 3, Hong Kong and Taiwan) came from also in the
region, a level of integration comparable to that then observed within the EU (Badie and Vidal
2017, 35).

政 治 大

So let's first take a look at the EU and how the system works, in order to better

立

understand the challenges facing the organization; to then try to draw a parallel with Hong Kong
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and Taiwan. It’s obviously utopia to try and copy paste a model, even though efficient one, in a
region with different realities, issues and challenges. Also and as previously mentioned, the point
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here is certainly not to operate a comparison between the EU and the Asian model, nor the Hong
Kong or Taiwanese one, since countries and supra national entities are not comparable. However,
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why not examine different efficient european policies and try and apply them in Asia (especially
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in Hong Kong and Taiwan) after adapting them to the local infrastructures.
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2.1. EU IPR Enforcement Initiatives and strategies

The European Union appears as an excellent example from its historical aspect. Indeed, it
is the cradle of intellectual property, first appeared in the United Kingdom in the 15th and 16th
century, then in France in 1857 with a trademark system, already including a registration, after
examination, of IP is both national, European and international in terms of regulations. As we
have seen, the creation of the European Community exercised, and still exercises, a specific
influence on intellectual property rights. How then is the international protection of these rights
implemented within the Community framework and outside this framework?

!229

DOI:10.6814/NCCU202100385

The Institutional Issues of Luxury Counterfeits: The Cases of Hong Kong and Taiwan

A European vision of intellectual property
The great innovation of the European Union in the light of previous attempts to unify the
European continent lies in the fact that it does not use force of arms but the power of law. The
European Community aims to achieve as complete a unification of law as possible. This
objective is confirmed and reinforced at the political level by the creation of the European Union
(EU) of which the Community is the central pivot (OECD 2016, 70).
The unification of law within the Community is achieved by community law which is the set of
legal rules applicable within the European Union, to its institutions, to its member states, to its
citizens, in the areas of competence of the EU. The notion of community law refers to the rules

政 治 大

set by the institutions of the European Community and the European Union defined in particular
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by the Treaty of Rome of 25 March 1957 and by the Treaty of Maastricht of 7 February 1992.
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With regard to trademarks, specifically, trademark rights are managed at European and
national level, but still under European aegis. Indeed, trademarks can be registered nationally or
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across the EU (this is the EUTM: European Union Trade marks, formerly community
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trademarks). Trademarks are registered at the EUIPO (European Union Intellectual Property
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Office) in Spain. The system allows relatively effective protection of trademarks, as proof, there
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is a significant increase (5% increase per year a few years ago, against despite everything 1% at
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present) in trademark registrations, European or not, at the EUIPO.
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The EU is aware of the importance of the protection of its brands which represents on average
39% of EU GDP as a whole, on a macroeconomic level, between 2008 and 2010. By elsewhere,
"IP-intensive industries contributed directly to 25.9% of employment in the EU over the same
period, out of which the trademark-intensive industries contributed 20.8%" (OECD 2016, 72).
Trademarks are undoubtedly the type of IP representing the largest share of profit generated on
total GDP in the EU. Finally, let's not forget that many companies in Europe are registered with
EUIPO and represent a major economic importance in EU.
The EU is very transparent in terms of statistics, which allows a good overview of the
situation on the one hand but also of the effectiveness of measures taken on the other. After
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examining the statistics, it turns out that the EU is a good example in our case study since "The
importation of infringing goods to the European Union appears to be most intensive for luxury
products such as watches [...], articles of leather, [...], travel goods, handbags (42), footwear (64),
perfumes (33) and jewelry (71)" (OECD 2016, 73). However, let us keep in mind that other types
of products are also concerned: indeed the EU is no less a victim of traffic than the rest of the
world (OECD 2016, 73) except for very specific areas such as special textile articles, tools or
metal components. However, the EU is more concerned than other continents when it comes to
importing counterfeit jewelry. Similar to our cases of Hong Kong and Taiwan, most of the
counterfeit products are from China and Hong Kong. It turns out that here again, just like in the

政 治 大
transit zone. Taiwan is not mentioned, as it is just a destination country. In the case of China and
立
Hong Kong, they are, as explained above, hubs in international trade, explaining their role in
cases of Taiwan and Hong Kong, China serves as the producer country and Hong Kong as the
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these flows.
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Regarding initiatives in terms of IPR enforcement, the EU "has nine distinct directives
that govern some aspect of intellectual property rights. (...) Three of these directives specifically
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have power over the sectors of satellite and cable, computer programs and
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semiconductors" (Chaudhry and Zimmerman 2009, 97). The oldest relate to patents and
copyrights (from 1999 to 2001), then the directives take a more general turn and, then also
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concern luxury products and major brands with in 2001 the resale right, concerning the rights of

engchi

the profits of an author or any other artistic piece, then in 2004, enforcement becomes global and
aims at harmonizing enforcement procedures for all member states.

!
2.1.1. Directive in the EU to Pursue Counterfeiters
The reason why a hardening of measures can be noted around the 2000s is the enlargement of the EU with new members from Eastern Europe and the Baltic States. The goal was then
to provide not for a harmonization of measures in states whose IPRs were less respected than in
the older member states, but rather a set of minimum measures and standards for all member
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states (Chaudhry and Zimmerman 2009, 98). Here again, there is a desire to align policies for all
states and we adapt the measures already in place so that they best stick to the new member
states: "The 10 new Member States which joined the EU on May 1, 2004 Cyprus were, the
Czech Republic, Estonia, Hungary, Latvia, Lithuania, Malta, Poland, Slovakia and Slovenia.
Thus, one of the major reasons to adopt a directive on the enforcement of IPR in the EU was to
strengthen the ability to fight the counterfeit traffickers in Member States with weak enforcement
regimes." Therefore and following the 2004 directive, states now have a minimum of standards
for enforcement by reference to best practice in the member states, these directives also allow the
application of laws in all countries, regardless of the country's national law" (Chaudhry and

政 治 大
the application of penalties since the latter are the responsibility of the member states, they must
立
only be sufficiently effective, dissuasive and proportionate.
Zimmerman 2009, 110). However, each country retains a certain national supremacy in terms of
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In terms of impact on member states, they must now all harmonize and adapt their legis-
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lation, whether for more or even less, protection in order to best follow the new directives. The
areas concerned are "disclosure of evidence, search and seizure orders, seizure of infringing
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goods, injunction against an intermediary, freezing orders, damages, corrective measure and cash
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alternative for innocent infringers" (Chaudhry and Zimmerman 2009, 110).
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g c h i Ucounterfeiting by including all the
In addition, in 2005, the countries, via the European Commissioner of Taxation and Customs

players in the game, whether companies, customs or again governments. They then join forces
for better integration and cooperation in terms of information exchange, in order to go even further in terms of coordination with shipping lines, express carriers, and airlines. They then produce practical guides for customs in order to act as closely as possible to issues in the field. Thus,
customs and businesses come together for regular meetings. Companies are trained in customs
standards and customs update their information on companies and modes of transit of goods. Finally, they have set up a series of agreements between the customs of each member country for

optimal cooperation. They create a feedback system in order to cut off any smuggling flow at the
source, and to better integrate the partnerships between the customs of each country and IO.
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2.1.2. Seeking Retribution: The European Commission
After noticing an upsurge in traffic in 2005, the EU is trying to address the problem by
introducing new additional measures. Part of the products seized concern the pharmaceutical,
electronic and food sectors, the EU decides to put in place immediate retaliation measures,
invoking the safety of European consumers. A series of initiatives are therefore planned, such as
a new business-customs unit which will work to determine whether it is necessary to strengthen
the measures already taken on the protection of trademarks, a new customs expert unit which
will have to improve anti-counterfeiting controls, an even more complete guide on anticounterfeiting risk management to be distributed to both member states and international

政 治 大

partners, a new secure electronic system, which would serve as a relay of information in real
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time, a memorandum for better understanding of the various transport networks in order to better
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prevent the risks associated with the transport of false goods, and finally proposals for
amendments to the TRIPS on imports, exports and transit of goods (Chaudhry and Zimmerman
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2.1.3. The EU a team strategy with its allies
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As we have seen, the EU has taken a whole host of measures to better control the

Ch
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problem. The measures are both internal, between member countries on the one hand, and in
each member country on the other; than external, i.e. between the EU and its allies. Indeed, one
of the aspects which seems crucial here is to note the plurality of fronts on which the EU is
working. Indeed, the latter seems to be fully aware that in order to conduct an effective IP policy,
it is necessary both to act on specific points and in a targeted manner, and at the same time to reregister these measures in a more global dynamic and common strategy to all member countries,
and even to its partners.
In terms of strategies with its allies, the EU has been able to adjust its initiatives, depending on
whether they are importing countries, exporting countries or countries of transit of goods in order

!233

DOI:10.6814/NCCU202100385

The Institutional Issues of Luxury Counterfeits: The Cases of Hong Kong and Taiwan

to better meet the challenges of each region and to have most suitable and therefore the most
effective measures according to the priorities of each state.

2.1.3.1. EU–US Action Strategy for the Enforcement of IPR
As we have seen, the EU appears to be a good example of groupings of states playing a
proactive role in the fight against counterfeiting. In fact, not only does it develop strategies
internally, between member countries and through dedicated institutions, but also uses its foreign
diplomatic relations in order to engage other countries in the fight. Thus, the EU is pairing with

政 治 大
the EU, just like the USA, has a considerable influence on IOs or lobbies. Bringing these two
立
giants together therefore appears to be an excellent way to put these issues on the agenda.
the USA in order to best develop an effective and comprehensive strategy. Indeed, we know that
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Throughout the years, they have implemented different joint programs such as the STOP
program in the US and the EU Enforcement Directive and Action Plan. In this part, we will focus
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on the concrete and common measures implemented by both parts together (Chaudhry and
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An interesting aspect which turns out to be preponderant for us, and which could be
applied in Asia, is undoubtedly the plurality of levels of initiatives. Indeed, the measures put in
place with the USA are at customs and border control level, bilateral as well as multilateral
measures between the EU, the United States and other countries, third countries. It is a good
illustration of how a group of countries is pairing and integrating within an even more global
approach. Similarly, one naturally thinks of how the "China, Taiwan and Hong Kong" group
could organize itself to develop initiatives at a higher level by integrating some of their regional
allies.
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2.1.3.1.1.1. Customs and Border Control
First, let's take the actions carried out jointly with the United States in the field of
Enforcement of Intellectual Property Rights.
Following the series of measures taken in 2004 and the announcements of 2005, the EU
continued its momentum in the active fight against counterfeiting and organized a summit the
following year with the United States: "EU-US Action Strategy for the Enforcement of
Intellectual Property Rights." There were three specific objectives at this summit: the aim was to
reduce the latest increases in traffic by promoting new and even stricter measures, to strengthen

政 治 大
partnerships by protection of IP. In short, in terms of border control, an improvement and an
立
increase in cooperation in order to strengthen border controls. Here, in concrete terms, this

bilateral cooperation between the two allies and finally to address the problem of public-private
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translates into the exchange of practices, information and each side's experience The American
and the European employees will operate jointly and together on the field and will be encouraged
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to carry out follow-ups, controls and seizures together, with the priority being products which

2.1.3.1.1.2. Bilateral measures
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In terms of bilateral measures, the EU and the USA have each decided to lead, but in a
common and global approach and dynamic, a campaign to raise awareness of third countries in
terms of IPR. Indeed, and this is an initiative which once again raises the multiplicity of fronts on
which the EU is trying to act on, the latter uses its diplomatic resources to seize the USA on the
one hand but the partners of the USA on the other, and make them act in terms of IPR. It is a
question of extending the influence and the actors of this fight. Finally, the USA and the EU will
have to report on the results obtained and share the information obtained via and on these third
countries.
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2.1.3.1.1.3. Multilateral measures
Finally in terms of multilateral measures, since the G8 in 2005, there is a desire to put
into effect the Leaders Statement on Reducing IPR Piracy and Counterfeiting, by sharing and
making public globally and internationally, all the data as well as statistics that can help to have a
better overview and work against trafficking. This information must also be collected
independently and reliably and must be updated regularly. It is a question of providing this data,
in particular to the IOs concerned in order to promote better transparency at the level of
consumers, companies and governments at an international level.

政 治 大
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立 2.1.3.1.2. Promoting public-private partnership
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As we have just seen, the development of the EU and US partnership does not only take
place between these two actors, but also with third countries entering into relations with one or
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both parties. Therefore, whether it is the USA or the EU, they are developing sensitivity to IP
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protection with the governments of these third countries on the one hand, but also with public-
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Therefore, companies are included as much as possible in the strategy development process but

engchi

also in the field. Meetings or activities are thus set up between EU - USA and companies from
third countries in order to organize round tables, to assist the firms, regardless of their size, from
third countries, in terms of IPR, and finally to raise awareness among consumers and the general
public about IPR by promoting exchanges between all players.

!
2.1.3.2. EU Third-Country IPR Enforcement Strategy
In 2003, after a study by the European Commission, the EU reports on difficult countries
in terms of exporting and consuming counterfeit products from the local market and points the
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finger at China, among others. Therefore, the EU is attempting a global strategy towards these
third countries (Chaudhry and Zimmerman 2009, 103-104). The dynamic is therefore first of all
to identify the priority countries, i.e. the countries with problems in terms of IPR violations,
through studies conducted by the European Commission. Second, the EU seeks to alert the public by launching campaigns highlighting the consequences and negative impact of counterfeiting. After that, it launches attempts at political dialogues, or collaborative initiatives in order to
best support these countries. The goal is then to exchange views, in particular through neutral IOtype channels, such as WIPO for instance, in order to best support countries with problems. The
EU also has a definite influence in terms of IPR at an international level. It therefore seeks to

政 治 大
bi-regional and bilateral agreements. When possible, it will attempt to resolve conflicts and ini立
tiate legal proceedings. Finally, it creates public-private partnerships in order to best support

change the lines by using its influence to sign multilateral agreements -for example the TRIPS-,
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companies through a network established in third countries as well as the EU and itself.
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The following year, the EU launches new IP protection policies with third countries, beyond its
members. That year, Pascal Lamy, the former EU trade commissioner explains "[P]iracy and
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minal organizations. This is a serious problem for us but also for third countries whose companies are also suffering the consequences of violation of their intellectual property rights. Some of
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these fakes, like pharmaceuticals and foodstuffs constitute an outright danger to the public, while
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others undermine the survival of the EU's most innovative sectors, confronted with the misappropriation of their creations. Adopting new legislation on intellectual property is one thing. But
devising the right tools to enforce it is another. This is now our priority…." (European Union
2004, in Chaudhry and Zimmerman 2009, 103-104).

!
3. Findings on alternatives for the Asian reality
After this review of the European IPR strategy and thanks to the following diagram, we
will highlight a few key points. First of all, it is undeniable that the EU has a very proactive role
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in the management of IPR. Thus, the initiatives and policies put in place are numerous. However,
we perceive a global strategy that is the treatment of IPR at all levels targeted to all actors:
whether within the member countries themselves, at the level of the alignment of measures to
fight against trafficking between the different member countries, between the EU and its ally the
USA, or between the EU and third countries playing a leading role in the flow of contraband
goods. In addition, it tried to include all stakeholders, whether companies, consumers,
governments or IOs in order to best integrate each level into its overall strategy. Finally, it takes
care to intervene and reinforce or harden the pre-existing measures as soon as it perceives an
increase in traffic or a weakness on a specific domain.
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Figure 55
Findings on the EU model

!

One of the preponderant and different points of what is being put in place in Asia is
undoubtedly the cooperation between states, the alignment of measures between member states
and the cooperation that the EU has tried to establish as a internal and external level. Here there
are two levels of alternatives to consider, measures that already exist but could be improved, and
measures that could be put in place. For each level, steps can be taken at the individual level, at
the level of companies and then at the level of national government policies, but also at a hitherto
underdeveloped level, the transnational or regional level.
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Also, another element of difference to point out is the European propension to target all actors of
the game. Indeed, campaigns are targeting consumers, joint initiatives and partnerships with
companies in addition to regional and international institutional cooperation.

!
3.1. pre-existing measures to be improved
In the alternatives or proposals, to the measures already in place, we distinguish several
levels. Indeed, there are policies, strategies and dynamics depending on whether these measures
have been institutionalized, whether they are policies that are part of a global project or whether

政 治 大

they are rather unformalized trends or organization. Rather, it would be a matter of processes that

立

naturally took place.
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In the case of the individual level, it is most often a question of dynamics, some more
institutionalized than others. Indeed, when it comes to forums, webminars or advertising
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campaigns accessible to all and organized by customs services, it is undeniably a policy.
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However, when we talk about press releases or the weight of society and its influence on the
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purchasing decision, we are more in the context of overall dynamics. Regarding consumers, we
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regret that the measures in place are timid and of lesser impact. Thus, we will develop further
what could be improved at this level.
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In the case of the firm level, it is in fact very often public-private partnerships where the state
puts in place tools or resources for companies so that they are at best armed to defend their IP.
Overall this level is already relatively well developed in Hong Kong.
When we look at the state level, obviously many policies have been put in place and have
already evolved. Some have generated a major turning point in terms of results - we will think in
particular of 2004 in Taiwan and the creation of a specific unit in charge of these issues and their
focus on imports. However, even if there are improvements, many points could still be improved.
Finally, we will not dwell on the supra-national or even transnational level, in terms of bilateral
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or multilateral cooperation in that this level is still too little developed. We will therefore prefer
to develop new measures in a second step.
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Figure 56
Improvements to the current strategies in Hong Kong and Taiwan
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Until now, the goal was to extract the elements seen previously and analyze them to now dig and
bring depth to what already exists in order to multiply the fields of action so that as many actors
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as possible can integrate. in the fight against counterfeiting and that the latter be as effective as
possible.

engchi

!
3.1.1. Targeted anti-piracy marketing techniques to educate the consumer
With regard to the individual level of actors, namely consumers; some already existing
measures are effective but could be improved or strengthened. First, in terms of consumer
education. Current measures, even if they exist, remain timid. Indeed, in Hong Kong, campaigns
in the form of forums for example, open to the general public, seem to be a good way to sensitize
the population, however, they deserve to be more publicized and a more active communication
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around the problem could be a good one. way to strengthen this initiative. Whether in Hong
Kong or Taiwan, this type of public forum would be a good way to publicize the problem and
could be one of the entry points to raise awareness.
These campaigns could play on several arguments. In addition to the negative impact of
purchasing contraband products; this energizes and supports criminal networks, and from the
obvious difference in product quality, it seems that measures should be adapted to Asian culture.
As we have already pointed out, the weight of the face with respect to its peers is an argument
pushing consumers to buy counterfeit products, so why not reuse this argument as an element of
deterrence. In other words, what if the eyes of society and other individuals could discourage the

政 治 大

purchase? Indeed, confessing the possession of fakes is often shamefully perceived. This could
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therefore be an effective argument to put forward during campaigns for consumer education.
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Finally, the very fact of publishing the seizures in the press as Hong Kong or Taiwan did,
educates the consumer. In fact, this first of all makes it possible to alert consumers to the risks of
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purchasing products whose origin is not certified. In Taiwan, our case study reported complaints
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from consumers who thought they had bought original products under the guise of outlets. Then,
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reading the articles can indeed also play a dissuasive role for consumers who could be frightened
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by the sanctions issued to traffic. The fact that we still denounce the traffic at the end of the
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available on the subject remains timid. h
Indeed,
e n ggreater
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article seems to agree with this element. On the other hand, it is a pity that the number of articles

on the subject would alert consumers all the more.

3.1.2. The firms and the public private partnerships
In terms of private-public partnership, and with regard to the resources available to
companies, it must be recognized that Hong Kong has put in place a large series of measures
which seem particularly effective and concrete. Indeed, guides, forums, conferences, seminars or
webinars or all the information available on their customs website are all useful steps for both
local and foreign companies. On the other hand, Taiwan has little communication on the subject
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and seems less active in supporting companies. As the two areas are comparable, as we have seen
in terms of customs and policies implemented, a similar dynamic towards entrepreneurs would
be both a good opportunity to diversify the measures already in place on the island, but also a
reassuring element for local or foreign companies wishing to invest or establish themselves
locally. Highlighting information to better understand its rights and the available resources, is
thus a way for companies to ensure government dynamics and its proactive role in the fight
against counterfeiting and its role in IPR management.

3.1.3. Towards more communication and cooperation in the region?

政 治 大
From the state point of view, the measures are more institutionalized and more numerous.
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Indeed, this is probably the level where the initiatives are the most developed but above all the
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most visible due to their institutionalization. We will distinguish here several types of policies.
Internal policies, specific to each state and whose implementation and actions are also within the
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state, then the measures taken by each state but in direct relation with neighboring states or in

y

Nat

collaboration with third countries. It will not be a question of developing supranational dynamics
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here but rather of reporting on national strategies having consequences for neighboring countries.
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First, with regard to pure intra-state measures, it is necessary to return to the legal
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framework for the protection of IP and IPR. Indeed, this is in fact what determines, to some
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extent, the policies and decisions taken downstream. In both cases of Hong Kong and Taiwan,
the legislation is clear and punitive measures have been taken to deter trafficking. However, it
appears that the punishment is in fact not that harsh with the most often financial punishments
and rarely invoked prison terms. Furthermore, these fines do not appear to us to be high enough
to really act as a deterrent. Therefore, the cost benefit risk does not benefit the government but
rather the traffickers. We would propose an increase in the fines and jail terms more often
requested. In addition, each government has, as we have seen, customs teams whose specific
characteristics are their own. It should be noted that the specialization of the Taiwanese unit has
had notable results on the field and that Hong Kong could adopt the idea and train one of its units

!242

DOI:10.6814/NCCU202100385

The Institutional Issues of Luxury Counterfeits: The Cases of Hong Kong and Taiwan

even more specifically on these issues. At the same time, Hong Kong launched post-secondary
training with a university dedicated to customs. Why not go even further and offer a specific
option in managing IP and this traffic. At the same time, this would make it possible to train the
specific units mentioned above. It is true that the teams of customs employees in Hong Kong are
highly qualified because they have received adequate education in the matter. Therefore, it would
seem wise for Taiwan to take inspiration from the idea. Indeed, Taiwan already has universities
specific to financial and economic issues, so why not integrate a dedicated customs stream into
these structures on the one hand, but more specifically integrate the training of customs teams
focused on counterfeiting within this route on the other. The whole educational and training

政 治 大
the longer term and in a system attached to the Ministry of Finance in addition to the Ministry of
立
Education. In addition, Taiwan has specialized its teams and strategies in terms of controls and
aspect would thus be integrated from university courses. Customs teams would be trained over
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seizures, targeting imports rather than exports. In fact, Taiwan, a country which imports
counterfeit products, is more concerned by this aspect of the problem. Since this shift was made
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in terms of field strategies, seizures have increased and traffic significantly decreased. We will
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therefore propose to Hong Kong to set up two specific teams: one focusing on imports - in the
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same way as its neighbor - the other would focus on exports. Therefore, controls, investigations,
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flows. Indeed, Hong Kong being a country of transit of goods, it is therefore necessary to adapt

Finally, with regard to measures specific to states but directly linked to third or
neighboring countries, we believe that both Hong Kong and Taiwan could take example on the
European model.

!
3.1.4. Supra-national level
Overall, as Hong Kong and Taiwan are not fully fledged within IOs, supranational
initiatives in terms of IP protection are more than limited. Indeed, even if it seems obvious that
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some cooperation exists between the customs services of Hong Kong, Taiwan and China, the
cooperation remains frankly timid and there is no real dynamic of collaboration. The fact that
China does not accept the presence of Taiwan or Hong Kong as an independent member of any
regional or international initiative probably does not help their integration either. Hong Kong is
under the aegis of China in some organizations, but under the authority of its powerful neighbor,
it cannot launch bilateral or multilateral initiatives with anyone. We will therefore focus on this
type of approach in the next section, as a new strategy to put implement.

!
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3.2. Measures to implement
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During the previous section, we made an effort to develop the pre-existing measures in
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Taiwan and Hong Kong at all levels by trying to bring improvements under a new light, to the
new perspectives seen in the European Union among others. It is true that bringing new
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perspectives to already present dynamics is necessary. However, in some cases the initiative
remains insufficient. As we have seen through this work, many levels remain, for political,
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cultural, social or even institutional reasons, largely under-exploited. In fact, overall, it turns out
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that at the level of individuals as well as at the supranational or transnational level, few strategies
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have emerged so far. In this sub-part, we will therefore try to provide alternatives in order to have

Ch

i
n
U

v

the most comprehensive and complete system possible in terms of IP protection. The EU remains
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an excellent example of a comprehensive and integrated approach at all levels. On this model,
we will therefore see what strategies could be put in place for the general public, targeting
individuals, then we will see what points could be added to what is already being done towards
individuals and companies. Then, we will look at the national and international levels by
proposing a series of measures according to the dynamics of integrating Hong Kong and Taiwan
as well as possible in the region as well as internationally.

!
!
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3.2.1.Individual level
As we have already seen, initiatives focusing on consumers and the general public are far
from meeting the challenges. This is therefore an area to explore. Taking the European Union as
a model, we will then draw inspiration from certain campaigns already implemented in some of
its countries.
Indeed, European countries have set up large-scale advertising campaigns sensitizing the general
public on counterfeiting. By way of example, we present here some advertising posters available
both online but also in public places in France. However, it should be noted that, despite the
government's obvious desire to address the problem, this campaign is far from presenting

政 治 大

counterfeiting as a real threat and the tone used remains light. In 2009, Éric Woerth, French
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Budget Minister launched a national campaign against counterfeiting, in partnership with
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customs. The aim was then to raise awareness about counterfeiting. The first poster below
features a copy of the Lacoste logo and means "fake crocodile, real hassle. Don't buy a
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counterfeit, in France the law provides for up to € 200,000 in fines and 3 years in prison." The
second poster shows a pair of glasses and reads "Behind these glasses, you will quickly be
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unmasked," recalling the same fine.
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Figure 57
Poster campaign against counterfeiting 2009
Source: Fashion network125
125

Figure 52: FashionNetwork com FR, “Bataille rangée contre la contrefaçon,” FashionNetwork.com, accessed December 13, 2020, https://
fr.fashionnetwork.com/news/Bataille-rangee-contre-la-contrefacon,61622.html.
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These posters are therefore intended to make the French population aware of counterfeiting and
the risks to which they are exposed when purchasing such a product. However, the puns, as well
as the images presented, are, in our opinion, only a small threat.
One of the ways to achieve and improve these campaigns could be to draw inspiration from what
has been put in place in the anti-smoking campaigns. Indeed, strong images associated with fake
products could best illustrate and represent the realities of traffic. The whole would then appear
more impactful and therefore probably more effective.
These awareness campaigns should however be put into perspective in a wider environment.
Indeed, a large part of culture is invited in this kind of measures. We do not apprehend in the

政 治 大
people. By observing the two spaces, we note a difference in the treatment of these data on the
立
part of the Hong Kong people and the Taiwanese. Therefore, if campaigns presenting shocking
same way, nor we do not educate Europeans or Asians alike; the Taiwanese and the Hong Kong

‧ 國

學

images are to be sent to Hong Kong, the Taiwanese field, for its part, favors a more gentle
education. In other words, we will favor more naive and less aggressive illustrations so as not to
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shock a population that may be more sensitive.
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Regarding businesses, we have obviously observed great disparities between SMEs and

engchi

large groups. If both are victims of traffickers, the level of protection of brands and products as
well as the measures taken in the fight against counterfeiting on the one hand, and the protection
of IP on the other hand, is fundamentally different. Large groups will then be expected to work
effectively and actively in the fight against counterfeiting. They will thus serve as representatives
of smaller companies. Their role as agents of influence is essential. As we have seen, they are
already working in this direction. Their participation in the development of policy measures, via
participatory forums or conferences, seminars or webinars; would be a way to make the decisionmaking the most adapted to the field. Indeed, very often, large groups have teams active in this
fight which could shed a specific light on the realities on the ground. This would also allow
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better intelligence on the subject thanks to an optimum sharing of information taking into
account all parties.

!
3.2.3. State Level
From the point of view of states and the Hong Kong and Taiwan governments, many
strategies could be recalled. However, it should be remembered that the fundamental aspect and
so far missing in both Taiwan and Hong Kong is a more global view of the problem. This vision
is preponderant in the analysis and development of strategies in that it highlights the current void
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and shortcomings: not all actors are taken into account, nor all levels of struggle. Therefore, it is
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not possible to develop an overall and integrated dynamic.
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In the case of Taiwan and Hong Kong, we will first stress the need for awareness campaigns
aimed at the general public in order to better educate consumers and businesses. Taiwan and

‧

Hong Kong, as we have seen previously, are not at the same stage of apprehension of luxury
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Then, the training of customs teams via a dedicated university system, as in Hong Kong, is also

Ch
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to be considered in Taiwan. As we have seen, the Hong Kong system favors specific and
dedicated training for its customs staff via a particular course. This training allows the uniformity
of the skills of its staff and a better understanding of the problems to be managed. In Taiwan, it
seems advisable to create this sector which would not only better prepare its staff, but also avoid
confusion between the objectives of each service. Each unit is therefore perfectly established on
its objectives and its field of intervention, in order to be more effective and more efficient and to
make the best use of personnel.
These teams must also be encouraged to better collaborate and cooperate with companies present
in Taiwan, Hong Kong, and other Asian hubs. Why not institutionalizing part of the role of staff
126

We refer here to the stages of apprehension described by Husband 2007 in figure 19.
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for increased collaboration with the legal services of large groups, most of which are present in
Asia? The goal is the sharing of data and information, the intelligence of the problem.
In addition, with regard to figures and statistical data, studies by governments are in our opinion
to be encouraged. They would allow a targeted analysis of the areas concerned and the types of
seizures. Amendments could then be added to the pre-existing measures in order to best match
the realities on the ground. In the same way that the EU hardens its measures as the phenomenon
increases, wherever Taiwan adapts to targeting imports; we will think about adapting the
dynamics in place.
Finally, with regard to the penal system, the legal framework is already very institutionalized,

政 治 大
weak application of maximum penalties or in some cases too lax penalties, can slow down the
立
threat of punishment. We are therefore encouraging here a government dynamic for tougher
even if in the case of Hong Kong, a dedicated court of justice is to be encouraged. However, the
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penalties for traffickers.
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Finally, with regard to a level higher than the states, whether it is a question of bilateral,
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regional or international exchanges, or the presence and representation of Hong Kong and
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Taiwan in international events or groups; these are dynamics to be developed and which are
lagging far behind.

engchi

Indeed, if we compare the current situation of Hong Kong and Taiwan, to EU member countries,
the findings are unfortunately far from brilliant. The position of these states vis-à-vis China and
therefore internationally, partly explains this delay, as does the lack of a global and integrated
analysis of the issues.
If we focus first of all on bilateral aspects. Hong Kong and Taiwan, as we have said, are
close both economically, politically and even culturally. They have to face the same types of
issues but yet seem to communicate little. Here, we will retain some EU strategies: a relative

!248

DOI:10.6814/NCCU202100385

The Institutional Issues of Luxury Counterfeits: The Cases of Hong Kong and Taiwan

uniformity of the legal framework in terms of IP for minimum protection followed between
Hong Kong and Taiwan; a computer system thanks to a common software between the customs
services of Hong Kong and Taiwan, even of China, for the passage, management and an
institutionalized centralization of the data as regards to the traffic; real cooperation between
border control teams; a supranational body specific to these countries to ensure the managerial
and collaborative part of the customs teams, criminal teams as well as the politicians concerned.
From a regional point of view, Taiwan and Hong Kong are both very integrated and quite
isolated. Indeed, they are very integrated because they have developed rather privileged relations
with their neighbors but also with China with which their relations are close. However, they

政 治 大

remain isolated because they can participate in regional international gatherings only under the
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aegis of China. They are not part of the ASEAN, nor ASEAN +3 or +6, since China is an active
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member. In the specific case of counterfeiting, we know that the goods come from China, then
that they transit through Hong Kong, eventually redistributed sometimes to Taiwan, sometimes
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to other countries in the region. Thanks to integrations already in place such as ASEAN, it would
be interesting to work on customs collaboration between members of ASEAN +3 by integrating
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network, whether as source country, transit points or destinations. Their legal framework in terms
of IP is very irregular with some countries very regulated, and others with a rather weak
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protection of IPR. Therefore and on the European model, would be created a supranational

engchi

regulatory authority in terms of IPR, a legal framework that all countries should respect at least
in terms of IP, and an institutionalized collaboration between the different customs teams of the
different countries. Common software could facilitate real-time data transmission and a
harmonization of the legal framework between the different places would help the customs work.
Finally from an international point of view, Taiwan and Hong unfortunately cannot
benefit from a presence in IOs such as WIPO or the OECD because of the presence of China.
However, this lack of representation, and particularly in the case of Taiwan, isolates countries.
Hong Kong is often integrated de facto by China, which at least allows it to benefit from
information and exchanges. However, Taiwan is a unique case which remains excluded from
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both a political and a practical point of view. This isolation makes an effective and integrated
fight against transnational trafficking difficult because of the lack of information on the one
hand, but also the lack of institutionalized relations with other states on the other. Its integration
into IOs therefore appears to be essential in the efficiency of decision-making.

!
4. General findings on the alternatives to implement
In general, many alternatives are possible in order to better understand the problem of
counterfeiting. As the following diagram shows, the traffic affects different levels of actors:
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whether it is individuals, companies, states, or even entire regions. Therefore, it is normal that
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these alternatives and the measures to be taken concern all levels.
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Figure 58
Findings on implementing new measures in Hong Kong and Taiwan

!
From an individual point of view, as far as the consumer is concerned, counterfeit trafficking
naturally follows, like any other business, the principle of supply and demand. Educating the
consumer is therefore essential, in order to limit demand and better control it. There are many
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techniques to educate the consumer. We will therefore think of awareness campaigns, the weight
that society can have on the decision to buy or not the product, the fear of punishment with high
penalties or fines, and finally a better awareness of the differences in the quality of products.
products. It will also be necessary to highlight the association between the product and the
traffickers because indeed, supporting this type of product by purchase, usually equals financing
and supporting other networks and other trafficking.
From a business point of view, there are fewer alternatives because the latter are already very
active on the field. In fact, as direct victims of trafficking, they have organized themselves at
targeting very precisely the various measures to be taken. Large groups therefore, most of the
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time, have special legal services and teams that hunt down counterfeiters. Companies also act as
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groups of influence in the decision-making process, during gatherings in international
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organizations or during cooperation events between the public and the private sectors. This is
probably the most institutionalized and most active level of actors in the struggle.
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As for the states, from an internal point of view first and with regard to retaliatory measures,
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Hong Kong and Taiwan could toughen their punishments and enforce them more systematically.
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Better
n gmanagement
c h i U of the problem would be possible
Kong and Taiwan and between these same countries and their neighbors, in a fight that is

thanks to an institutionalized and organized collaboration between these states.

Finally, from an international point of view, the entry, or at least the possibility of
participation, of Hong Kong and Taiwan in international organizations concerning intellectual
property, such as WIPO, for example, would be a way to improve their intelligence and lead to
effective measures and less flawed strategies. Indeed, their exclusion is a brake on a more global
policy of these actors because they are less well informed and can collaborate less with the
various actors concerned. Therefore, and following the European model, we will propose here a
more holistic, global and integrated model in order to promote the most comprehensive and
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efficient management of the crisis possible. By considering the integration of Hong Kong and
Taiwan into ASEAN + 3, the region becomes comparable to the European Union. We will then
imagine a model of collaboration between states and therefore between the different customs
units of each country, according to a predefined legal model to which each state must submit.
Indeed, a minimum adhesion of a legal framework of intellectual property would harmonize the
region, from a legal as well as political point of view. The policies could then be common
whether they are campaigns dedicated to consumers, events bringing together important public
and private actors or even the decision-making process of each state. This harmonization would
also make the region more attractive to foreign investors, who would be less reluctant to produce

政 治 大
each country is essential. A software or a data system common to all customs in all countries
立
would allow information management in real time and a better understanding of the realities on
and implement in well-IP-framed countries. Collaboration between the different customs units of
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the ground. This more global and more integrated approach would also facilitate exchanges with
third countries on the subject and such a group of countries would have more weight in
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influencing decisions at the international level.
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The aim of this work is both to lay the groundwork for counterfeiting at the present time,
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the realities on the ground at first, by offering
c h i Uof all the players concerned both by

and to propose solutions, alternatives, to already existing measures. We have decided to present

the fight and by the traffic itself.

Then, we detailed the measures put in place to counter trafficking in Taiwan and Hong Kong to
better understand the dynamics of these spaces, what works and what could be improved. A
comparison of these two systems made it possible to highlight the institutionalization of the phenomenon, both from the legal point of view of the chain and from the illegal point of view, as
well as a certain number of elements that deserved to be implemented on either side of the strait.
This study was necessary to focus on the possible alternatives in a third step. With regard to these
other choices of dynamics, some measures already exist but should be improved, others could
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emerge. In order to best stick to the field, it is not only a question of proposing an alternative
model that works, but also that is adapted to the local culture for an integration and an optimum
acceptability of the measures on the part of all the actors to all the levels. We are talking about a
problem that affects the population as consumers of illicit products. The individual is often an
accomplice here. In order to do this, we took the European Union as a model. Thus, by integrating Hong Kong and Taiwan as such into ASEAN + 3, we would tend towards a regional integration comparable to this one. This integration would imply a certain number of adaptations, improvements and broadening of the initial field of action of the ASEAN. After analyzing the measures put in place by the European Union in the fight against counterfeiting, we highlighted cer-
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tain strategies that could be exported to Asia.
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CHAPTER 5
GENERAL FINDINGS AND LIMITATIONS

!
This work’s purpose is to both provide a global overview of counterfeiting – in terms of
actors, action, and policy – and to lay the groundwork for alternative strategies in the fight
against counterfeiting. Counterfeiting has always existed but trafficking in counterfeit has
become increasingly developed. Its costs to society – whether in public health, job destruction, or
public accounts – have grown considerably. A less visible but equally worrying development is
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pressing than ever and demands adequate response.
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the close link between counterfeiting and terrorism finance.127 The subject is therefore more
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All are affected: individuals, informed or not, that buy the products; companies, the direct
victims of copying; states, which attempt to rein in a complex and global problem; and the IOs

sit

y

Nat

!

‧

that try to coordinate international response.
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1. General findings

1.1. Field report
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At the heart of our work is overview of the problem. Counterfeiting is a global phenomenon that affects all countries and multiple levels of actors: from the individuals who consume the
product, to the victimized companies, to the states which more or less try to regulate the traffic,
to the IOs who try to drive strategies. We know that the vast majority of the products come from
the People's Republic of China and are routed to transit points like Hong Kong before arriving at
final destinations like Taiwan. Hong Kong and Taiwan are not identical cases: Hong Kong serves
as a transit zone thanks to its land border with China and its status as an Asian hub. Consumers

127

UnifAdmin, “Contrefaçon & terrorisme,” UNIFAB - Union des Fabricants (blog), November 5, 2018, https://www.unifab.com/contrefaconterrorisme/.
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are often warned and are therefore complicit in well-established traffic flows: retail points are
often hidden but nevertheless physical shops. In the case of Taiwan, products arrive by air or sea
for final sale. Consumers are often less educated and sometimes victims of counterfeiters. Sales
are generally settled via the Internet.
In response to these realities, each region instituted tailored measures. We consider Hong Kong’s
legal framework to be average; that is to say, the authorities acknowledged the problem and set
up an adequate legal system and IPR protection. Despite the absence of a dedicated court system,
seizures are made and offenders adjudicated, and customs personnel are specifically trained.
Hong Kong is also innovative with its public-private partnerships and initiatives, and has institu-

政 治 大

ted a series of measures intended to help companies to protect themselves. In Taiwan, the legal
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framework is increasingly institutionalized, and, in recent years, the government has prioritized
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the fight against counterfeiting. There is a highly regulated, dedicated, formal court system with
targeted import controls and seizures, all of which together target Taiwan’s main sources of

‧

counterfeit goods.

We theorized the IP protection system in turns as an institution and as a global, multi-le-
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vel organization. The latter is the aggregation of a set of actors: individuals, companies, states,
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and even IOs. This organization is the result of a multiparty perspective towards a dynamic of
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protection. It is therefore a phenomenon that arises naturally, on which we impose a conceptual

Regarding the origins of collective thought for the creation of the institution, we believe, like
Durkheim, that the individual and his thinking are in part determined by their social environment. This world of thought is simultaneously at the origin and influenced by the institutions
created. In a similar manner, an individual’s environment and society encourages him or her to
consume certain products. When lacking the financial means to obtain this desire, he or she may
take a shortcut through counterfeit. The fakes are therefore also popular in the market as they
meet the demand of these same individuals. An institution is thus birthed by a system of thoughts
arising from the individual that then influences the individual thereafter.
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We concur with Douglas’ assertion that the maintenance of the institution depends above all on
the involvement of the actors. Thus, different levels of actors play fundamental roles. Each level
plays a precise role in both the growth of forgery and the development of anti-counterfeiting strategies, leading over time to an equilibrium state between institutions. However, unlike Marie
Douglas’ more localized expectations of institutions, we offer a more global vision of this set and
its concepts. Indeed, the state is an actor on par with IOs. From our point of view, each individual, each system of thought, state, or decision is in fact driven by an overall dynamic, where
each part serves a purpose within this integrated system. Institutions shape individuals, themselves shaped by institutions. As the dynamic is comprehensive and multifaceted, so, too, must
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an equally comprehensive approach be employed.
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1.2. Considered alternatives
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Counterfeiting is not new; quite the contrary. Complete eradication is a naïve goal. Yet a
reduction is possible with the right mix of initiatives and strategies. Through our sequential, le-
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vel-by-level analysis we highlighted what could be improved and then what could be put in

al

n

iv
n
C
h eandnpenalties
regions. In both regions should incentives
strengthened.
g c h ibe U

Current policies aimed at individuals remain relatively timid, by comparison, for both

Policies aimed at companies are more robust, more so in Hong Kong than in Taiwan. The government of the former has put in place a number of policies and public-private partnerships.
Fora, seminars, webinars, and guides all designed by the government exist for companies to better inform others about IPR. Taiwan does not have such rigor, and we can only hope that Taiwan
will follow Hong Kong’s example.
At the state level, we draw distinctions between internal policies, which are particular to the
states’ various internal institutions; and external policies, which concern collaboration between
teams of each sovereign state. With regard to the strategies followed by the customs teams in
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Hong Kong and Taiwan, the latter is better here. Measures taken by the Taiwanese government
appear to be better targeted and are better attuned to reality. In contrast to Taiwan, Hong Kong’s
measures and customs directives seem to be as generic as possible and lack the same granularity
and depth. Import and export are treated with similar emphasis, and it would seem that Hong
Kong customs staff lack specific mandates crafted in response to observed counterfeit flow.
Contrast this with Taiwan, where customs teams focus solely on imports after the government
carried out studies. As noted above, Taiwan is more a destination for counterfeit products than a
transit point. It is accordingly sensible that the focus is on goods entering the territory and not
leaving. Consequently, government import and control measures target goods arriving by air and

政 治 大
tive. Hong Kong, due to its geography and juxtaposition to mainland China, faces a different set
立
sea, and seizures have fallen dramatically. We assume that the implemented measures are effec-

of issues as a transit zone. Goods, in general, should be checked at both import and export. Yet
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because the lion’s share of counterfeit goods come from China, we would expect a greater focus
on import control over export control, where most counterfeit goods leave by parcel post and are

‧

thus far more difficult to catch. We recognize that Hong Kong faces a tougher challenge than
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Taiwan owing to its geographical location and status as a trade hub. However, we maintain that it
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is best to craft targeted policies in response to observed reality, as Taiwan has done. Where Hong
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Kong excels is in its training and education system for customs personnel, to the point where lo-
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h e n gifcithis ithenUcomplemented with stronger, more
of effective countermeasures against counterfeit,
cal universities offer courses. This professionalization of customs service can serve as the basis

targeted measures and a suitable legal framework.

With regards to interregional cooperation between Hong Kong and Taiwan, especially among
customs teams, we find nothing of substance. A similar lack characterizes regional and international coordination. We prefer that Hong Kong and Taiwan overcome their relative isolation, but
we recognize that the lack of international recognition for their independence hampers progress
and bars their participation in multinational initiatives. Collaboration, though, is essential and we
encourage Hong Kong and Taiwan to at least make improvements between each other in this
area.
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In order to develop and consider new solutions, we drew comparisons with the European
model to demonstrate that strong cooperation is possible. In order to make this comparison impactful, we placed Taiwan and Hong Kong in context with their regional peers. Were Hong Kong
and Taiwan to be formally integrated into ASEAN, comparison with the European Union would
be even more appropriate. After examination of the cultural, social, and politico-economic dimensions of these spaces, we believe certain policies and initiatives could be transposed to Asia.
The key ingredient is a common will to create a unified, coordinated front in the fight against
counterfeit, and to rally all actors around common objectives.
We also identified areas of improvement for campaigns aimed at various types of actors. For in-
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dividuals, there should be more consumer-oriented awareness campaigns and consumer educa-
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tion on counterfeit products and trafficking. For businesses, Hong Kong’s initiatives provide a
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good start, and there is work to be done to make local strategies more global in nature. Therefore, the guides, fora, conferences, and other seminars should all stay, but should include more
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interlocutors from all levels: customs employees, government authorities from third countries,
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multitude of players come together and together drive forward.
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and IO stakeholders. Each year, the European forum on counterfeiting is a real success because a
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For states, integration into the EU requires accepting and adopting a harmonization of laws
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community is precisely the community.hMembers not onlyU
e n g c h i promote common understanding but
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across all member countries to improve efficiency. Moreover, fundamental to the European

also strong cooperation and collaboration among members. Customs teams thus work in partner-

ship and use common software in order to share rich information in real time. The EU also recruits allies to the fight and works closely with the US, in particular, on border controls and international IP events. Thus, Hong Kong and Taiwan, integrated into an ASEAN along the same
dynamics, would have a wealth of opportunities to better control traffic, which has so far benefited from exploiting gaps between regulatory and enforcement regimes between the countries in
the region.
Finally, the accession of Hong Kong and Taiwan to the IOs responsible for IP, or at least their
participation, is important. There is a whole network of both information and international ex!258
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change at play, from which these two actors are excluded. True cooperation and collaboration
between countries will never be complete if Hong Kong and Taiwan are not given opportunities
to integrate.
Given the political complexity embedded in these issues, we will promote here at least
better collaboration between Hong Kong, Taiwan, and if possible China, in order to better regulate the transport of goods and coordinate the work of customs personnel at the various borders.
This collaboration could follow the European model, with a supranational body that would guarantee the best interests of all parties as well as harmonization of the legal framework for IPR
between the three spaces. Information could circulate through software common to these three
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spaces, further facilitated by a common language. Finally, strategies targeting consumers, the ge-
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neral public, and businesses would serve as the basis of a common project for the region and give
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rise to a global vision without committing serious omissions.

1.3. Theoretical contribution
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In general, the analysis of luxury goods and their counterfeit is relatively new. Likewise,
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trademark research has only recently appeared in the literature, even though it brands know they
must obsess over these issues. Our work therefore constitutes an empirical breakthrough by co-
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vering this under-addressed and little-understood area. We set forth a multifaceted approach to an

engchi

international phenomenon by examining two particular regions with historically large volumes of
counterfeit flow, and extracted insights applicable to multiple levels, from the local on up to the
international. We presented here the keys to understanding the system as a whole in order to
consider solutions and improvements to an already well-established framework. We thus offer an
institutional reading of counterfeiting in Hong Kong and Taiwan.
Our work also built upon the framework of institutions as theorized by Mary Douglas.
Where she considered only local manifestations of institution, we extended her theories to national, regional, and global institutions. Thus, not only do institutions form social identities formed
at a local level, but so may they shape states and international communities in a similar manner.
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2. Limitations
2.1. Methodology
Carrying out a comparative study in order to generate generalizations does not exempt us
from a fair understanding of the realities on the ground. Therefore, and despite our
encouragement of a more global, integrated, and efficient system, we do not imagine that
counterfeit will be completely eradicated, nor that Taiwan and Hong Kong will be treated as fully
sovereign states.
Our aim is rather to analyze existing dynamics and highlight what is possible at various
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levels to better control and try to reduce the phenomenon. While we lack comprehensive,
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concrete data, we can still understand systems and dynamics through current law and institutions,
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and from there imagine an evolution towards progress. Even though every country in the world is
unique and comparisons may be difficult, we argue that there exists common values and

‧

circumstances beyond a shared history. Both experience heavy influence from mainland China,
either through direct control or as a guarantor of autonomy. Moreover, each are home to
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increases in counterfeit goods and challenges in curtailing the spread. Going further, we assert
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that enough similarities exist to make a comparison with the EU appropriate. An ASEAN + 3,
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with Hong Kong and Taiwan as participants, could follow principles similar to the EU and
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consistent with local political and economic realities.

With respect to our case studies, the two articles introduced serve as ideal entry points to existing
conditions. A third, European case provides additional context. Although using so few may seem
insufficient, it is their illustrative power that we are after. Moreover, because clear, transparent
data is lacking and because reported seizures represent only a small fraction of the total, a
compendium of all cases would be fruitless. For the sake of intellectual honesty, we focused on
the select few cases that would then yield richer insights and could be cross-referenced with
other sources.
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Finally, in regard to counterfeit trafficking, we should recognize that such illicit trade is
necessarily opaque, and that theory might not accurately describe reality. We must not be naïve
in our analysis: prescription is easy, but such prescriptions must be tailored to reality to be
effective. Organizations may overlap and their objectives difficult to achieve. Traffickers
constantly develop new distribution channels, and the Internet provides more tools and
opportunities. Therefore, we restricted our focus to theory and principles, and draw
generalizations where appropriate to aid our efforts.
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2.2. Political brakes
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We set out to offer remedies for the modern expression of an old, recurring problem, and
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to address a particular region. Having laid the foundations of the problem and exposed the
different actors involved, we find opportunity to enact new strategy and improve official

‧

response. In contrast with a third space, in this case the EU, also proves that an effective and
targeted fight against counterfeiting is possible. What, then could impede the implementation of
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history, we believe that considerable political obstacles exist. Indeed, tensions have risen
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between China and Taiwan, and antipathy still simmers between Hong Kong and Beijing just
below the surface. These persistent frictions impede regional coordination and cooperation, and
although individual governments might enact effective strategies on their own territories,
comprehensive regional cooperation seems unlikely. Our theories may appear easy to follow yet
prove difficult to implement. Coordinated state, regional, and international strategy seems
unlikely for Taiwan and Hong Kong so long as China retains its reins on them.
By equal measure, though our analysis focuses on Hong Kong and Taiwan, neighboring China
cannot be ignored, and China’s current policies towards these two regions add complications and
complexities. These dynamics, in and of themselves, merit deep study, but will remain
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unexplored here. We must strike a balance between addressing China as essential to the problem
without making China the center of our work. We will recall here its preponderant role of
workshop and exporter for counterfeit products, although our focus is the transit zone that is
Hong Kong and the destination that is Taiwan. We illuminated the different legal frameworks in
China, Hong Kong, and Taiwan, placing them in context within their history and their very
particular political relationships. Moreover, the geopolitical environment remains fluid, as recent
events demonstrate. While not yet rendering our work obsolete, it should be noted that the recent
Hong Kong national security law may prove to be a dramatic change to Hong Kong’s wellestablished legal system, with attendant effects on anti-counterfeit enforcement. Indeed, this law
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legal standpoint, Hong Kong was indeed clearly distinguished from mainland China on
立
handover, the region applying the British common law system and . However, the Basic Law of
represents an effective takeover of significant portions of Hong Kong’s legal system. From a
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the Hong Kong Special Administrative Region in application since the handover provides that
these provisions may be interpreted and / or evolve under certain conditions; this law
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nevertheless specifies that the socialist system of the People's Republic of China will not be
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applied in Hong Kong. The new national security law effectively puts an end to this special
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regime. The goal, according to Beijing, is to ensure stability and end the vandalism that plagued
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the 2019 protests in Hong Kong; however, pro-democracy activists and others counter that the
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U with outside forces. It asserts
types of “crimes”: subversion, separatism,
h eterrorism,
h i collusion
n g c and

real aim is to stifle dissent and free expression. To their point, the law explicitly targets four

Chinese justice over the most serious crimes and grants the Hong Kong police considerable
surveillance powers, effectively removing judicial oversight. In particular, law enforcement
authorities can now conduct warrantless searches at will. We anticipate these dramatic new
measures will in turn affect government strategies.

!
!
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Appendix

!
HONG KONG CASE
Article 1
Thursday, August 6, 2015, 17:27
Customs seize counterfeit goods worth Hong Kong$3m
By chinadailyasia.com

!

政 治 大

Customs seize counterfeit goods worth Hong Kong$3m

Customs and police officers hold counterfeit products during a press conference at the Hong
Kong Customs and Excise Department building in Hong Kong on Aug 6, 2015. (Parker Zheng /
China Daily). HONG KONG - Customs officers seized more than 30,000 suspected counterfeit
products worth Hong Kong$3 million and arrested three people in an operation last month.
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學

‧

In the joint operation, customs and police officers made the seizure at three upstairs stores in
Tsim Sha Tsui and Tsuen Wan. The seizure – the biggest of its kind in a decade – included handbags, sports shoes, wallets and sunglasses etc of 30 different brands.
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Two Philippine women and one Pakistani man aged between 32 and 37 were arrested. The police
believed one of them was the syndicate leader and the remaining two were shop assistants.
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The Intellectual Property Investigation Bureau of Customs said most of the counterfeits were
from the mainland. They were sold at prices between a few dozen dollars and more than Hong
Kong$1,000 and at around one-tenth of the real products.
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The bureau said the syndicate had established a membership system and lured members to buy
their products with cash rebates. The authorities advised customers to make purchases at reputable shops and brand stores.
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HONG KONG CASE
Article 2
Thursday, 06 August, 2015, 7:36pm
Hong Kong seizes record amount of fake luxury goods
Clifford Lo
By South China Morning Post

!
Customs and police officers hold counterfeit products in 10 years when they closed down two
fake-goods showrooms and a storage centre in Hong Kong. Officers believe they have smashed a
racket with the seizure of more than 30,000 counterfeit brand-name products and arrest of three
people in the joint operation mounted last week.
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Investigations showed the syndicate had been operating for about one year and deployed a sales
network with a membership scheme in an attempt to evade detection, a customs official said yesterday. The suspected mastermind, a 37-year-old Pakistani man, was picked up at an immigration
control point on Wednesday last week when he returned to Hong Kong from Shenzhen. Two alleged saleswomen, aged 32 and 35, were detained when officers raided the showrooms in Tsim
Sha Tsui and Tsuen Wan on Tuesday and Wednesday last week.
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Cheuk Tak-wai, of customs' intellectual property transnational investigation division, said more
than 30,000 fake products worth around Hong Kong$3 million were confiscated in the showrooms and storage centre. "It is the biggest amount of fake products seized in a single operation
in a decade," he said. The goods, some of them from the mainland, included leather handbags
and wallets, sports shoes and watches, perfume and sunglasses bearing around 30 famous brand
names. Cheuk said the items were not aimed at the tourist market. Wong Yim-pui, head of customs' intellectual property investigation group, said the quality of goods was poor and the fakes
were sold for one-tenth the price of the genuine products. 'To avoid detection, the syndicate established a sales network with a membership scheme," he said. "Only members were allowed to
visit the showrooms that were filled with a variety of fake goods." He said police and customs
officers raided the three locations and made the arrests in a matter of days.
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The three suspects have been released on bail pending further investigation. Cheuk said the Customs and Excise Department would continue to maintain its close liaison with the police to combat the import and sale of counterfeit goods in Hong Kong.
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TAIWAN CASE
Article 1
Thursday, 11 January, 2018, 11:15am
Ring selling fake hi-end brand products busted in Taichung
The counterfeited goods included brands like Gucci, Chanel, Givenchy, Louis Vuitton, Burberry
to name a few
Juvina Lai, Taiwan News, Staff Writer
By Taiwan News

!
TAIPEI (Taiwan News) -- Taichung police today (Jan. 11) raided a warehouse in Beitun District
and arrested three suspects in connection with the production of fake luxury goods such as bags,
shoes and clothes. The police confiscated 1,400 fake products from the warehouse estimated at a
value of NT$10 million (US$337,826).
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The suspected owner of the company manufacturing the fake goods is a 25-year-old man surnamed Tsai (蔡), as well as two of his business partners, who are former classmates.
The business is reported to have generated a revenue of NT$2 million every month.
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The report also stated that the three posed as students studying and living abroad who have access to genuine hi-end brand products at a relatively cheaper price through the outlet distributor
or factory-direct goods with slight damage. Investigators said a bag from the luxury brand Totebag, which has a retail value of NT$52,000, was being sold for NT$10,000, but the actual cost to
produce the bag was only NT$5,000. The counterfeit items are said to have been produced in
factories in China, imported by the three fraudsters and then sold to customers online.
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The suspects have been arrested and are to be charged with fraud and breaching the Trademark
Act (商標法). The case came to light last year when some customers sent their purchased items
to the original manufacturers for examination and were told their products were fake. The customers then lodged complaints about the online company with the local police station and an investigation into the ring began.

engchi

The investigators confirmed that after examining the products, none of them were genuine and
all the imported records found in the raided warehouse suggested that the items were manufactured in China.
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TAIWAN CASE
Article 2
Thursday, 11 January, 2018, 11:15am
Three arrested over counterfeit goods
By Jason Pan, Staff reporter
Taipei Times

!
Three suspects have been arrested in connection with the alleged production of counterfeit luxury goods, Taichung police said yesterday, adding that they raided a warehouse in Taichung’s Beitun District (北屯) and found 1,400 counterfeit items, including handbags and clothing.
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A man surnamed Tsai (蔡), 25, is thought to be the owner-operator of the company and his two
business partners were school friends, police said. The company allegedly sold fake luxury goods
online. The confiscated items have an estimated value of NT$10 million (US$337,826), and the
business generated revenue of about NT$2 million each month, Second Special Police Corps
criminal investigation unit Captain Lin Chi-ming (林志明) said.
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The counterfeited goods included clothing, shoes and backpacks that copied popular Chanel, Givenchy, Louis Vuitton, Gucci, Burberry, Calvin Klein, Kenzo, Nike, Adidas and other wellknown brands’ designs, Lin said. Tsai and the other suspects are to be tried on fraud charges and
breaches of the Trademark Act (商標法), Lin said. “Tsai in 2016 contacted Chinese factories,
which helped him produce counterfeits of famous international brands, which he imported to
Taiwan through his company,” Lin said. “Sales were conducted online through five Web sites,
including Yahoo, Shopee, Facebook and other online shopping platforms.”
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Tsai found customers by presenting himself and his business partners as Taiwanese students enrolled at overseas universities, who could source genuine brand-name goods in foreign countries,
police said. “Tsai listed the items at discounts of between 20 percent and 50 percent on [original]
retail prices, claiming he had access to brand-name companies’ outlet distributors, factory-direct
goods with only slight damage, or engaging in ‘parallel imports’ of the genuine product lines,”
Lin said. Investigators gave an example of an expensive brand name totebag with a retail price of
NT$52,000, which Tsai sold for about NT$10,000. The bag was made for about NT$5,000 in
China, police said.
Police late last year began receiving complaints from buyers who realized they had bought fake
brand name items after sending their purchase to original manufacturers for examination. Surveillance of Tsai’s business began last year, Lin said. An examination of the confiscated items
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proved none were genuine brand-name goods, while import and transaction records found at the
warehouse indicate that the items were procured from factories in China, police said.
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FRENCH CASE

!
!

Thursday, 24 September, 2020, 06:11pm
Prison for Hermès employees in the case of counterfeit Birkin bags
Capital

!
For having made or contributed to fake Birkin bags, seven former Hermès employees were sentenced to prison terms. The main defendant was sentenced to the heaviest sentence, as well as a
fine of 200,000 euros.

政 治 大

The court verdict has fallen for the Hermès employees pinned down in the case of counterfeit
Birkin bags. For having participated in their manufacture or sale, 10 individuals, including 7
former employees of Hermès, were sentenced in Paris to sentences ranging from six months in
prison to three years, two of which were closed! Considered one of the initiators of this parallel
manufacture, the main defendant was sentenced to the heaviest penalty, as well as a fine of
200,000 euros. This man, the only one absent from the trial which took place in June, is the subject of an arrest warrant.
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Another organizer was sentenced to three years in prison, one of which was firm, to be carried
out in house arrest, and to a fine of 100,000 euros. A woman who had marketed the bags to Asian
buyers was sentenced to the same fine, as well as 30 months including 10 months firm - to be
executed under the same regime. Against the other seven, the court handed down suspended sentences and fines. Several defendants were also ordered to pay jointly some 580,000 euros for moral and material damage to the various entities of the Hermès group - which had requested 2 million.
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These ten defendants, most of whom hadhclean
were
i Utried for making at home in 2013
e nrecords,
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and 2014 replicas of the Birkin model, the best-selling and most profitable of the luxury brand.

At the helm, they recognized a large part of the facts: some explained that they had accepted to
participate because of a then precarious financial situation, others mentioned "the greed", explaining that they wanted to improve their daily life or to please their children.
To manufacture these "high quality" counterfeits, in the words of the prosecutor, one of the
members of the network bought crocodile skins from an Italian supplier in Lombardy. Then the
various stages, very technical, were carried out by employees or ex-employees of Hermès, at
home, the bags being exchanged in car parks or in the street.
These "real fakes" were then sold to Asian tourists in Paris, or Hong Kong, for at least 20,000
euros. The price of a new bag of this type is around 45,000 euros. "Given the severity of the sentence", the lawyer for the main defendant said he had "no choice but to appeal". "The fight
against counterfeiting", if it is "legitimate", "cannot be done to the detriment of fundamental
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rights", added Alexandre Lazarègue, considering that the legislation in this matter presents a
"risk of arbitrariness".
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