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) BEHEF AR @%%ﬁ%%ﬁﬂﬁ%ﬁ%@ﬁt?ﬁﬂl%i P BLP
MR EHEER . ERTREAFATE  RBEE AR
=B 3 E}Tﬁﬂﬁﬁé*ﬁ% ( Interessentrdger im Unternehmen ) K $
X}ﬁfﬂlﬁ i’j?é%% ( Interessentriger am Unternehmen ) 37, ﬁ&%ﬁh
iﬂﬁﬂ?%%%@ﬁ‘Aﬁﬁl’%ﬁ%ﬁﬁiﬁﬁﬁﬁﬁﬁﬁ

H B K SRR R - SRS S A A
FARS - EAF AR AT EACEFSARAGREEN - £
WANABREANFRG BREAABRTHA D ApF > B
TRAHTHAAR A - TR ERAZETFEERSB)ERA
GEE: IV %%}%é&%’%’# » EHN\A ?ﬁ'ﬁaﬁ' BAREEAAE
RBCERTRIT, DIFEMRES e Jeth Sk BB 2 N
WANFAPE A B HEEH P EAF %@%@img Mg -1
NFE A T R e R A -

L @ HYTAR B - B8 KR T B e 3y -
BARWREAAAGEHE - T 5 RBEE R RELXA
A4S EHR G A EEHER TE@rEAFEY AT TR
IR B D E 4 R AR 7 SRR 3 0 B A
FoRBEELLEY  FEEARMNFAEEHEF - TR

Aktiengesellschaft, 2. Aufl., 1996, Rn. 49; Junge, Das Unternechmensinteresse, in:
FS v. Caemmerer, 1978, 547.

37 Vgl. Johannes Semler/Gerald Spindler, a.a.O. (Fn. 32), Vor § 76 Rn. 85.

38 Vgl. Johannes Semler/Gerald Spindler, a.a.O. (Fn. 32), Vor § 76 Rn. 86.

39 Vgl. Johannes Semler/Gerald Spindler, a.a.O. (Fn. 32), Vor § 76 Rn. 87.

~234-



A pERE N ¥FEEWmomgER2Z2E 2L 2R3 19

T IR SR BB B TR - T
W A AR SR T2 — 2 A T R B L Tk
IHKET LB I ERFGFELE # 2 L B, (Montan-
Mitbestimmungsgesetz 1951 ) ~ T # T 3k ik o ( Mitbestim-
mnungsgesetz 1976 ) ~ © J}\_X%Ef%.ﬁf\ 4 (BetrVG 1952) - % j,.7ﬁ”=
ARG g LB @ RO BRRAXEE - AL~
HA ke g ® s T L% (Arbeitsdirektor ) 4 47 2 - (F 8
Fo B MR IATET S AALEAFT T GEARL
—HIEE KRR B  TRAR R B INF BAREER B
FEER EAF AR FER R — - FIERARA G - XRE
FARAMKEEM RN BEAAY @GP EFEARE B2 1
MR et 2 REFAARAFEH N THRAEEEERT - A
AAENA X EFR RS/ EFR SR TR ER
BHEE B RARZMF EERCEOA R SRE AR - B
BT A FAREA AR T R AR R B AR AR BT
& (S SRR R RV RAU MR TEH 2
FHEAR M F BB E R A RS ASTAY
AT A R R R - et A RRBER
T B A A BEREARANAEA B G ( Prinzipal/Agenten-Verhalt-
nisses ) A o L F eI EHOR REIET - ERER BT T
B FEREE AR AGATERE L FHAFLATEEA
Bl - TR E KR ERERAN e\ 2H A RAREF X (A

40 Vgl. Johannes Semler/Gerald Spindler, a.a.O. (Fn. 32), Vor § 76 Rn. 88.

“ Vgl. Johannes Semler/Gerald Spindler, a.a.O. (Fn. 32), Vor § 76 Rn. 89.
42 Vgl. Johannes Semler, in: Picot (Hersg.), Corporate Governance, 29, insbes. Das

aktienrechtliche Uberwachungssystem als Prinzipal-Agentenverhiltnis, 49.
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) BT RE RV R EER R FRR R
f’ﬂ
£ EFUTAR RS RARMN Y - B RIS i o
STRINABEATER - ARHBRFBEHIBRZ EHHEAAMRA
BITER B% e s TAKSEM, (duy of loyalty) *
£ T F R REL HRAAAGERE  EHMMAR L
HEFhAGEAFLE RIS THEI™ FORES
1BKE2R BERA > ERRARBRAZ XKV E AR E
e - REABRARE TP RITS PRI AT ER
FH REATCTE— MR FXRETHEE AR E FF 774
HL - FEHERAABR RS ABLE R AL FHR
R BAET Ay ERAFA BHAR BB EBE S (fiduciary rela-
tionship, Vertrauensstellung ) - [# ¥ AH fﬁﬁi MEZT (duty
of loyalty, Treuepflicht) 7T~ ffEf— A & (B/F 24T 5 i%ﬁl %K
Tk B LREY - [RBET R LA L KR RELE
ML Al 3 AR 7 $THT, (duty to act bona fide) - 7%
BEwE ﬁ‘]{ﬁfﬁ/ﬁg}l%j] (duty to act for a proper puropose ) -~ H7EJ
SCH BT AT TG (duty not to fetter discretion ) ~ 3t PRATHRIA Ejfﬂ]ﬁ
485 ( conflict of duty and interest ) 4T, MEBELEEERLREET

43 Vgl. Johannes Semler/Gerald Spindler, a.a.O. (Fn. 32), Vor § 76 Rn. 90.
44

YL A Hﬁ:t28 FISL; =33 [Hjﬁf% F129-30  {fI ‘ﬁ%‘ﬁ;ﬁ [J?F",duty
of care » duty of loyalty J/ b i G p fiduciary duty (HFE B RUUEE 355755 » ,E’rﬂﬁﬁ
ERI [ﬂjﬁt35 FI1-41 -

ZR= A [ﬁjﬁ%% » F130 -

Vgl. Wolfgang Hefermehl/Gerald Spindler, a.a.O. (Fn. 17), § 76 Rn. 14, § 93 Rn.
69; Gotz Hueck, a.a.0. (Fn. 8), 210.

ﬁ'%‘%%‘ﬂﬂ ] ,Uj g/ { ﬁ*35 F112-18 -

45
46

47
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ZHE ZERUTRAFTAEE - §DHEAA LTS (self-
dealing transaction ) - %@%%ﬁﬁﬂ ( executive compensation ) ~ J\
F# 8% 5, (corporate opportunity doctrine » 41 X F /) HEIAH
EOARAARE  ARKE) §F° - RBARREAERT
RERANLE %%ﬁc\%ﬁﬁ%ﬁﬂ@@g §206]I1%)3f§ 178) *

BB RIEER R AR (§223) % BREARE (§2091) °'%

A
B E8IRER
—  BAREEIRA

HONFRFBRAIRARRE « T AR ARARARFYTEL
BEREIALERST WEENEAAYFRES  AREE
MR ) ARFRRLEFIUTEREAARA LR 3 —EEL

48 See STEVEN L. EMANUEL, CORPORATIONS 195-235 (4th ed. 2002); FRANKLIN A. GE-

VURTZ, CORPORATION LAW § 4.2 (2000).

m*ﬁnigjzoér*f*z;W—‘F'Jﬁjwsl s fIE B T JRFTaQEE TRy
I Fﬁ”?fﬁﬁ’iﬁ"ﬁ Flak sy B Pl A3 IFWE‘H”# F"lﬁéﬁﬁm =t
F?F%}%?Hvasp FI e ﬁHﬁFﬁ%l’T* e "FJ*HE% Ygihy s i SR R
D SRR R A P AR - 2 B o0 R 7091022879505
e

(R IRSTI06FEA L [ S A g .?f[? o SRR e R S5 UL
BEIE e (E 2RI S223IR P L 0 Pl I N o (RS R[EAIE S 2R
FERE e U S5 PRV BRI o kLR R ALY R R e IR 51223
ML S PR 7 AR S ad [l 5 I? PR ﬁJﬂJE’V C F"SrEI’;rE

Bt SRRl PR (NI M”ﬁ WW*T%EIE?%% NSRRI
HURHORTSR i 7k A R o) F iﬁfﬁﬁﬂﬂ“%‘m9102287950ﬁ7 RE ARy
091021321605’7‘»’?{

By S e E A g

49

50
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FE - BEERLEREAAALEERHLERAE RIEYTH
BH] WEFRABRBEAA KL% - B 588 T RRAHTR
S5, BRI BEREECEEEATARE  BETER
REHTHRFRAAAEE LT TRHEECER LN BAAA
SEEE  (BTRAR A TR R EERT DAE LR
75, AR BURE LR & - +EHARRIUT ESEAS
PP BAABREEAGREE - A AFLELHAE
— AR ER ST B BT R 3R i R
FRE ELESEREOAREL LB EAFRT  RERR
K ARAT - FEARIAG - 7 RERAERT B3 E 285
IRHERR T ek v T R R Y RBEREEEAE AR
e [ENIN AR E R FRFEE AR EERAE A8 B R
flefAR B H R (0 (AR AR

ABLHFEAR LR EHELRE THREBRE EXT 0
B EL - REBEATE REX - BBARATHARES R
FEA R AEEA R TIA B RERE G R —
2 ER MERERABTHARNEEL FA L HER - KEE
B ERRERERGRERE - TREEAA H 2%
X o BEREET AR (THA SR LR T 2 R
ABTHAATERTES - 295 3 REEXGRFRE BA
TR Bl HBFHTHARCEE AR K230
MR G TR kg HEEKEE TIRER ¢
AREHTH A KE B R R B A —AER Y B

52 Vgl. Wolfgang Hefermehl/Gerald Spindler, a.a.O. (Fn. 17), § 93 Rn. 3.
53

SHPFE > RO OE B SRR IR VT

5 (%F;IE ) TJK??%%FEIFEF% » 57THY > F1425 5 1997F 6] -

-238-



4z a4- 0 T2 emogsWrR2Y¥E a5 58% 23

B IR AR - X TR R AR
HrBRE BTHIAEEEC R ERRABREREFEAHM
B EEE TG DR L FAEL  EERTY
NEE BB R B REEAARER - AILE R
REALERHRE  ARE R EREE R EEALER TR
A AR - SR LT A SRl AR (BT
RTFEAS A4 0 EIRA D4 3R> -
AREEEAA B HFEELASEE RRAEEHRE 26
ANEEFERR REREEEREYH— L5k 95 #0
£ MUERAEEALERS Y (KK S535) - (AR RE23
BEVRRE  EET R AT ERD - ERFERFEALER
7 ERBOFNAFRBER  AFARAFYTERHE B -
REMEE R TIAEERT LAF —FARE - AR EAFH
A A BEA - BEABBASBRIVEARA KRR R
BEREIALEERT TAARZEA  BIEFRAALE - B
FEAN BREEEOREIR  F1966 - FRTHRFRFFARD L
PRAEIR - AR B A AERE SRS EREE
NEERT - TARAR - TAAR LHYTETRR AR RAAL
RN AR SRR HEE AN AR KRS
RRAFERRE  £ETRFRTEC R H— 2% Bk
KB REL LT BSYTER R A RAR L3 O£ E
NEE G B R EET SRR AEL - iR AT ERBIT £
RS R MY S RRYE RAA L5 £
EATXEROIBEIEEF A ALRB K HEERIE

54 {FIJFJ'J% 3
ﬁ;
Al AICHP L TEA VWP AT o R R
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24 R AF % ER A

FEREENERST THRA B LRESEE A (ERARE
HEHEERAE—LERT T - BAEE - BRR ARSI
HETE - R LEETEAES EARRERRTET L 8
B TR EARERCERRRE EA LT - LB YTERRA
RLE HAAFTEIME - R B R BRI AF R
*HEEARLBE  TH R R BER #HAR £ R
Pk fE 2 T B e X EBOLRR B HY EAT
- SRER LA ABER - AR B RAL SRR AT
e BHAYERBTELEAS BRALTAE AR EA
B B0 (4 kP - M F 23 F1BA & E TR = IR % FeE
AT AR AEANF BT A ES TSRS EFA
AARAER LR KAER AR - B e fCTTAR EF23
RE1BRE LEETORATERE ZURBEREEAL
EERT -

Yooy W TEEY®P,  FHRE IS AR SRR VP2 P -
THIRAS L BIH RS [ E Jim =2 ’FIJF%‘ 2RI R AR
YOS o FrEEE ‘/%F"‘ Bl - H T (S T&l. s (= 8 g
F DD R o IR I695 {1 FI BVA0498E « TIE 1) T Y41 545K
e

PP IS RIE D BRSPS E S R P B
e 2 E) PJ AR (E Y F 'ii“f%i il B 1 lzf“,*lzi%“r’%i Hll & 2
FIE”%%'EIE PSR- E AR *%TI#QEEI%’J?“’ FlEs3 - 14265 %1

56

IE;’E FIFI TSRO BB 0 E BN 0 TH F125 5 20035 5

57 ,;J e y{Fjﬁf% F1124 0 2 RIEIR R IR E R - g
TP TR F" g%l R E RO S %%El‘z?ﬁ”% *[flEES3 -
427 -
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N R ATE SRS
OF #

HERST  GEHGITHARDE B EEER AR
* o BN IR EE - AR E L EA R RAR K
FRRGIVEAE  LEMALERRTY T EREBALEES
Fya o TRAHERBEANEERY ABBERLLAFHETS - 2
HEEE AR E E G AR - BT E B H A REER
¥ LR ELE R AR L SRR DR A o 34
ATV E R EEA L ERREARY (RE§432) -~ F AR
DEREEALERREEFY (RK§468) » SHEHB LS
Al REEA L EREELEE (RK§S35) -~ HFa¥ K
TEEERDERETA RS ((FEFR§22) » |7
TR e A& REZARE (RYTAS 45210) § - FITHAR
ARZEHRMAFEZ FZEF - HE B9 FRD - B pfCE
BT M BT A - AR R L B R T A A
R B EE A LER  WEAE S FEREER
By A EXAEEERE

%%E%QAiE%’*%?ﬁ%%%%%%%ﬁ%*%%
E SRR AR A R LR kAR
EIEEANERLFEE - RLER - X Gt SRR AT
AP RFTHIER S » AREE — TR A% A K
FAAE Sy - A RO el IR SRR AT ek ]

58 AR AL 28 FIS1 s BI o [[IFES6 > F125 5 5 Ak N il
(k) » FI122 5 20015 97 I,;gF;IT;Tag .
> ZHIBIFF o [lFES3 > F1426-427 -
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EREAT EAMTHA LR RGA TR i) 58S F2
REEFEELBEN - ALIEAGH REE R - FEa
A RE R e BELERE L R
RKbeel L R PR - BRI F BRI BE L F 283
THLIERBBE - FARRLEAFITRH R — (L FHHA
AR E R E R SR - R R AR — R
FEECHAET  &F BB b X ARl Ak
BAKBITEERT - AT LiEkdTy  AAEENE B~ (SR
% BB EEAT % ¥ % #oA (Treuhénder fremder Vermdgensin-

* BT SRR 5 WS v il dop= 0V BTR MBCA (1999) § 8.30 (a): “A
director shall discharge his duties as a director ... (1) in good faith; (2) with the care
an ordinarily prudent person in a like position would exercise under similar circum-
stance; and (3) in a manner he reasonably believes to be in the best interests of the
corporation.” Also s. ROBERT CLARK, CORPORATE LAw 123 (1986); DENNIS J.
BLOCK ET AL., THE BUSINESS JUDGMENT RULE-FIDUCIARY DUTIES OF CORPORATE
DIRECTORS, Vol. 1, at 118 (5th ed. 1998) o SR 1Ay 355 Al S 1 35287 2 8k
F] ( The Business Judgment Rule) - fﬁ{%[ﬁﬁ”ﬁf‘j’i’%‘éﬁ\ iéﬁE]&iﬁ}#Lj/?i%ﬁﬁéﬁﬁ{ﬁjﬂ

r;g'l J\iﬁﬁl . (gross negligence ) ﬁ9 Mgk | (recklessness) } 7 ETIEFG > SEf=

S BESTEVEN L. EMANUEL, supra note 48, at 174 o =9t » [IASF Hi PR~ 1 i
TN }Ej”ﬁ,’ﬁﬁ W £ RGTE T PISEE 2N S0 4 R (S R~ 3
AFV I 95 > B3 B STEVEN L. EMANUEL, supra note 48, at 189-190 -

“%@@wgfgfyaumﬁﬁmk,ﬂgmzn%%kgﬁmwg@’@~ﬁwﬁgfw
0 FEDEE R TR S S LS O o AW
e A0 S S BB AR R

62 spg= v, 6+ F1124-125 -

63 "

i PE %%%\l% A S ERGT O I RGE F’Jj[ﬁ)‘"ﬁ HELE 'F’T gl
iiﬁﬁjﬂ;ﬁ ﬁ%f’%}?‘f%’,@iiéﬁﬁdi&f, Y2 > F1158 5 2003F 9F] o R FL§ 93 Abs.
1 S. 1: “Die Vorstandsmitglieder haben bei ihrer Geschiifsfiihrung die Sorgfalt eines
ordentlichen und gewissenhaften Geschiftsleiters anzuwenden.”
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teressen ) 133%%64 o ﬁﬁ%@a%—% %%%/E‘%%lﬁﬁ% »
Y RSP R L B B T B EE AR
¥R ARRE BAISFR WHRE AR ERE REML
ERCRT LR B T A R R R R RS b
S BREFEEAAGEE ) - A ERATTERE
IR A B LR R EREF F PR B
BARRA GECHLE B RERE VAR LB A RERHS
Ho AR - REREE AR EL R AR EA AR
H7 ARELE  $LEER8 0 FREFRGLEE L2
(50 - 2 BERFETE BRER - RS UK LR
BED B PELE AL TR A THEETL AR
PR RERERB L BEA LIRS AT RRLE R
KA — L E AR & - A AR EREY AR R
EEET - WEHD ARBREER Y R EXLE Kk
B AR B & — AT B L R A BT B AR
BA P R L R - b AR TR BR RS

64 Vgl. BGHZ 129, 30, 34 (fiir den Geschiftsfithrer einer GmbH); OLG Diisseldorf,
Die Aktiengesellschaft 1997, 231, 235; Uwe Hiiffer, Aktiengesetz, 5. Aufl., 2002,
Rn. 4; Wolfgang Hefermehl/Gerald Spindler, a.a.0. (Fn. 17), § 93 Rn. 22.

65 Vgl. Wolfgang Hefermehl/Gerald Spindler, a.a.0. (Fn. 17), § 93 Rn. 22. (/] #

o Wi B [IREG  F1124-125 5 (TR0 [IEE3S - Fiil-12
Vgl. Wolfgang Hefermehl/Gerald Spindler, a.a.O. (Fn. 17), § 93 Rn. 22.

67 “If the director has special skills that go beyond what an ordinary director would
have, he must use those skills.”, see STEVEN L. EMANUEL, supra note 48, at 175;
ROBERT HAMILTON, THE LAW OF CORPORATIONS IN A NUTSHELL 310 (3d ed. 1991);
In re Emerging Commc’ns, Inc., No. CIV.A.16415, 2004 WL 1305745, at 39-40

6 (Del. Ch. May 3, 2004).

ST FIRESS Pl
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eH ISR R BRI R R AR (3 BT
TERLEALEFUTERE - ROUNFRERAR Y%
2 ABBLT BB EE R TAL SR EREEREE
B RYEL AEXT T ERARETRRLEROCREEER
27 Bl @RLOFITDETRL TAANGELELST
B L EA RPN PP REE -

OMEE= AR R BN IZET

FERBPEAERSR T I BFRIEHRY  REL%
HiTgBE ¥ AL AAKEASBAEZ A HE - TAREER
P VA $AHYTET - LB 2 REEFRGRE LEFJHE
BUERRS  HIRACER RS FRLE —RERE X
RRAAHRE - SRR b SR BAR EERHER B
R R ERGOREEAL  EE - 855  [THEE  SAFFK
B U SR SRR AT B AR R R BT - e EA
AEFHRETRE  RBEREL A ERE TR BT
PR NERE  HEEEFETRA TRT BEEME R 2%
HERR 56 258 RE BT /MIRAR B H gL AAAR
B ST 5 04T TR R X B A AT L F B4R
WP KRBT - SRR E TR AR OB E T R
FERR - BE DELEET SLEFRAEEREEAL A
AR R = AR R A H B B T 59T
# o R ERFADRA TR B st kAR L1
FEREFEE =R R FELEATARE2EE2RLA,

9 See STEVEN L. EMANUEL, supra note 48, at 176.
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R TR E VR E A EE T SRR - T EBRBEREA
a&wﬁﬁ LHRREL T ARR BAEREALRT B
FAERER  LETER T B RAE R ¢ 1 LI IORRE
B AAZRARBRE - FaEr T (aE Lo E8E R R i
k& 2R R FEEERE - g AR R &
= HhAe (s GEFEARLBE SRR RN R E
3HEEGLAGRAKRE  BEFA4E i la(E%E #BFE
B KT EETLE A (SRR A SRR RS B
BHFRSEE) WEGETFREATHELRL AEEF T
M RET (SRR SR AR T Ao R R T BT R
BOREE T A SUOE R AL EREER L F G &
% DEL Y #7 e PR A BASLEF A RN SR
%730

CSYER LB I B ST

s LE RO SR J%ﬁw (passive negligence ) T &5 i=
B&H RN EER A A AERA R AL AR
B RBUTE) A ETRRETEN EA E % - — BT
7 AL ERERRATA FHHEARRETEROFEX

0 S M TSI T - KR TS R N RS 9 S

AALR YR S wE oy e = T F{' JERC v"“‘JTfFi R FEIF'
H=2 El[‘J”Fﬁ’ﬁii‘?lﬁ e I?Qip&rﬂ**‘“ﬁ VHELE Jr,ﬁ,%f M BV
2] F‘TIEFEIES‘EFGE DHEETPIE D N R q@ﬂﬁ T F{@p FEIFS
Mgy AU EIH > ] o

See MBCA (1999) § 8.30 (b). ™[5BT 55 L phik 532 IT2FAT LD T F)
R R L -

2 SejMBC/E (1r999) § 8.30 (c).

& See STEVEN L. EMANUEL, supra note 48, at 176.

—v—v
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ABEEHN BT R BETAXRBTE ARBETRHT
B EAT R ERSTA RS B AR REFITER
B REBFHTERBRICR LM EPE - CRRTHA HF
L& @90k T 7 AR R AR - K R AT AYRH AR
Z R EE) TEETEXEERRERARANS  THLEERE
EF R AARF L ITEARA LEEE - B RERERETET
AETEE - TS YTREENR EE A AARKE R
2 filly o DU B RN e @SR B g B T LRI 2 g
BRI LT EAR B HE - R BT - 23T
FAERARK CATER - A2 RLETERERRT #4340
RLFEHAEA B E RS - SR Jut i — T
B RGN EE - AGH AR 5 £ HA
P EH L SRR E KERRRTE) GAF B RN EES
By AA-TETREFTAR R L FASETRETT B
TABER HAE TERBHRETH EARTAH LT Dk
RARSKREE  ROTFLHFEREER ARFHRE T
PR B R AR TAAR REAR AT LA AT #
(%™ - KT AEIUT & - LHRRE SREAET © ASFA
AEEARA T FYTHMERT, - T Fe i A A& (A
ot JE i BT BUR T 4T TT MR S (R 4B R T A
RERAAT  BEHRAS L EEARAT > XL FEATHIE
H——#EROMAEITH T AR TS B T A EAEETER
AT FRLEMBEEFEEAATRTHLEPNEL TS
2P (ERLE B FF HAALTIITRE - 95 AR BB

4 See STEVEN L. EMANUEL, supra note 48, at 177.

T e ‘
= Ry ﬁ;ff;lﬂ‘?i@?i%iﬁ Hir i =255 (no duty to detect wrongdoing) - see
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BEERAAGIAZR I FTENETRETHE  LEF T
WHIFRIERRTy HBPPOFARERRT) BRAAE
R ERE Y 0 DR LB £ B A R SYTRIIR el
AFERK LHITHER - FEF R RER B AT EBR
T EROEA R SRR EREBFTET B F
RBHATEGVMF LU 1BO - TAFETAR - BHA7
%ﬁﬁ§%+A%ﬁﬁig%ﬁ%ii%‘%%iﬂﬁﬁﬁﬁ
-

S B PR ER

LE BAOER pF B BE B AARRRAEARE A
AFHFEETHAAGETE (LK fEE T XL /TEREA)
ME% &R REAERSTHE TR - WeRTLH 6K
S LERREE §fTHME D Ao TAER -

STEVEN L. EMANUEL, supra note 48, at 177; Graham v. Allis-Chalmers Mfg. Co.,
188 A.2d 125 (Del. Sup. 1963). J=5f - JuRSHE iz G S5k s ggqﬁ;ﬁf[
W SIS - 2 2 B 2 DAY s X
H » R RE > 308 > EIIS’S 2003F 12%] -

X BF 2k ﬁi?g HESRE I AUAFTAY T ol o ] ’E@% a system of espio-
nage to ferret out wrongdoing” » JR{f 1= His555 F,T F&lﬂ*ﬁ%ﬁ# ‘reasonable control
systems” » S[] [ ELE 5 %7 [’JI]?» "EJ ﬁ%’[%%ﬁiﬂf T Filﬁ‘/j LT ELIE E o See STE-
VEN L. EMANUEL, supra note 48, at 177.

F 119347 5% % bk (Securities Exchange Act of 1934 ) § 13 (b)(2) " L&)
F B Rl FEQ“EJ 'l ?Z,B rﬁ = ﬁi[] TT]” i, ( system of internal accounting
controls ) o

76

77
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OEFES
LEFYTRNRLY 0 WASE —H A LRI Kb
ZEEEN NN YNCE ¥t 1 B R E S &5 P
BEABERS - RHEBAHRER BRENES  RAASHE
B SRR LT AR REIBRE2ERE EAAA AE
R EERTRRLLY KRS TRATEE 2R
- ALE FRR R UAL T AR R VBRI RS A
EHEEET RN SRS THELE SRR AR T 1
EEAA LREEMAE THERD AR EREL - ERY
IBRA2ER EALERE BLE BERRERESL - EHTER
ABTHRETHTEAA L A% FLEAFEREEAEES
Ty MR HEFIBRAR - XEF @Y AR LT
RN EE T Y s e S 5 R & R |
ERETE FYTREFFEE  AGLEHYTERTE - RETE
MR BRI E  ETRIERE REEANERRFHT KE23
WHEIVBEREAR - Tl SATURHIR  ERLE B IREN
BARARA R EE - TERESRRRAFYTE F LG 1934852
BREAR - WHTREFARTLE R RAET(TRIT
FRFESEAA L EE - ARFBREVBREEF o F23H
FVRZ I wer FEL R T IBHRE2ER R
A A BEARCARACAEARE BHgE  ALFE
HEF GV FIEE R — 1T L R e R R X
A AFEFE P FRIEEEERE - (T RN RS LR
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The Independent Management
Competence of the Board of
Directors and the Duty of Care of
the Director

Shiu-Feng Hung
Abstract

The business of a company limited by shares is conducted by its
board of directors. According to Article 202 of Company Law, the
competence of the shareholders’ meeting is confined to the recited mat-
ters corresponding to the Company Law or the articles of incorporation;
any remaining competence belongs to the board of directors. Hence, the
board of directors independently conducts business for the company.
But with respect to Article 193 I of Company Law, it is questionable
whether the board of directors, in conducting business, should follow
each resolution adopted at the shareholders’ meeting. This thesis is of
the opinion that the resolution of the shareholders’ meeting has for the
board of directors no binding effect, when the shareholders’ meeting is
beyond its competence. Furthermore, this thesis will focus on the im-

pact on the competence of the board of directors, which is caused by the

*

Dr. Jur., University of Munich (Germany), Associate Professor of Law Department,
Tunghai University.
Received: November 24, 2005; accepted: May 1, 2006
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proposal right of shareholders and by the demanded resolution of the
shareholders’ meeting from the board of directors. Because the board of
directors exercises its competence independently, so the director shall
exercise the due care of a good administrator in conducting the business
for the company. But Company Law has no explicit definition as to the
due care of a good administrator; more particularly, it is not clear how
the director should act in conducting business for the company to meet
the duty of care; therefore the last part of this thesis is to study the duty

of care.

Keywords: Board of Directors, Resolution of the Shareholders’ Meeting,
Proposal Right of Shareholder, Duty of Loyalty, Duty of Care,
Passive Negligence, Duty of Silence, Business Judgment Rule
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