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Abstract 

 

Currently, there are 3 anti-dumping cases settled by using price undertakings including 

the subject products of towel, certain footwear and cold-rolled stainless steel 

originating in China or Korea. Among which, Taiwan’s investigating authorities even 

accepted price undertakings offered by 82 Chinese exporters of certain footwear. Such 

measure has already caused the considerable administrative burden in monitoring 

respect. After examining the practices of Taiwan's price undertaking cases, some 

procedural and substantive aspects seem inconsistent with Anti-Dumping Agreement 

or international customary practices. 

 

Price undertakings were frequently used by the EU during the period from 1981 to 

2001, but the frequency has declined sharply since 2006. The U.S. has taken many 

voluntary export restrictions, but rarely used price undertakings to settle anti-dumping 

cases. This paper will explore the law and practice of the EU and the U.S. regarding 

price undertakings. It will also illustrate the reasons for decreasing use of price 

undertakings, and the grounds for accepting or rejecting price undertakings in the EU 

anti-dumping proceedings. In addition, this paper will use the relevant literatures to 

elaborate the economic welfare of price undertakings. Finally, it will offer suggestion 

as the reference for Taiwan's investigating authorities. 

 

 

 

Keywords: Price Undertaking, Suspension Agreement, Anti-Dumping  
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Chapter 1: Introduction 

A product is to be considered as being dumped, i.e. introduced into the commerce of another country 

at less than its normal value, if the export price of the product exported from one country to another 

is less than the comparable price, in the ordinary course of trade, for the like product when destined 

for consumption in the exporting country.
1
 The Agreement on Implementation of Article VI of The 

General Agreement on Tariffs and Trade (GATT) 1994, commonly known as the Anti-Dumping 

Agreement, provides further elaboration on the basic principles set forth in Article VI itself. In 

addition to substantive rules governing the determination of dumping, injury, and causal link, the 

Agreement sets forth detailed procedural rules for the initiation and conduct of investigations, the 

imposition of measures, and the duration and review of measures.
2
 An anti-dumping measure shall 

be applied only under the circumstances provided for in Article VI of GATT 1994 and pursuant to 

investigations initiated and conducted in accordance with the provisions of Anti-Dumping 

Agreement.
3
 

 

Under Article VI of GATT 1994, and the Anti-Dumping Agreement, World Trade Origination 

(WTO, created in 1995 at the end of the Uruguay Round, replacing GATT) Members can impose 

anti-dumping measures, if, after investigation in accordance with the Agreement, a determination is 

made (a) that dumping is occurring, (b) that the domestic industry producing the like product in the 

importing country is suffering from the material injury, a threat of material injury, or that the 

establishment of a domestic industry is materially retarded, and (c) that there is a causal link between 

the dumping and the injury.
4

 The measures allowed by the Anti-Dumping Agreement are (1) 

provisional measures, (2) definitive anti-dumping duties, and (3) price undertakings. 

                                                 
1
 Article 2.1 of Anti-Dumping Agreement 

2
 WTO Technical Information on anti-dumping: https://www.wto.org/english/tratop_e/adp_e/adp_info_e.htm 

3
 Article 1 of Anti-Dumping Agreement 

4
 WTO Technical Information on anti-dumping: https://www.wto.org/english/tratop_e/adp_e/adp_info_e.htm 

https://www.wto.org/english/tratop_e/adp_e/adp_info_e.htm
https://www.wto.org/english/tratop_e/adp_e/adp_info_e.htm
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Since the imposition of anti-dumping duty is not mandatory, the investigating authorities of 

importing countries have the discretion to decide whether or not to impose anti-dumping duty in 

cases where all requirements for the imposition have been met.
5
 They may take price undertaking 

measures instead of imposing anti-dumping duty. The former is that individual exporters agree to 

revise their export prices, or cease exports at dumped prices, so that the injurious effect of the 

dumping is eliminated.
6
 

 

Actually, from the point of view of exporters, they prefer offering the price undertaking to paying the 

anti-dumping duty, because they will obtain the additional income resulting from the price increase. 

Whereas the revenue of anti-dumping duty imposed from the importers belongs to the importing 

countries. In addition, undertakings can be terminated on a short notice in the event of significant 

changes in the marketplace, whereas duties remain in force for at least five years unless the 

circumstance of dumping or the injury caused thereby has no longer existed through the Sunset 

Review. Nevertheless, price undertaking is not favorable for exporters in some aspects. As the 

implementation of the price undertakings, the prices of the subject products must be increased in 

accordance with the condition of undertaking. Compared to the prices of domestic products, the 

consequences of prices increase will make the subject products less competitive. In the case of 

imposing anti-dumping duties, exporters are left free to charge a lower price for their 

merchandises, while importers must pay the anti-dumping duties which are not absorbed by 

exporters.
7
 

 

From the perspective of importing countries, they prefer to impose the anti-dumping duties rather 

than take the price undertaking measures, because the imposed tax revenue will accrue to them 

whereas the monitoring of price undertakings will bring them burdensome task.   

                                                 
5
 Article 9.1 of Anti-Dumping Agreement 

6
 Article 8.1 of Anti-Dumping Agreement 

7
 Article 11(2) of the Basic Regulation; Van Bael and Bellis (2011). Page 433 
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The domestic industry is normally opposed to using price undertaking measures because of possible 

circumvention practices. Nevertheless, it might agree that the investigating authorities to accept price 

undertaking in some certain situation. For instance, the production volume of domestic industry is 

insufficient to supply to the domestic consumers. In such case, a price undertaking containing 

restricted quantities would be allowed. 

 

With regard to the provisional and definitive anti-dumping duties, they may be imposed at a level 

equal to, but not higher than the dumping margin.
8
 According to the Article 9.1 of the 

Anti-Dumping Agreement, commonly known as “lesser duty rule”, it is desirable that … the duty be 

less than the margin of dumping if such lesser duty would be adequate to remove the injury to the 

domestic industry. In other words, if the injury margin is lower than the dumping margin, the level of 

the anti-dumping duty will be based on the injury margin. Lesser duty rule is not mandatory and the 

Anti-dumping Agreement does not mention how these “lesser duties” should be calculated. 

Thus, there are only a few countries to take this rule. The European Union (EU) has the practice of 

calculating the dumping margin and injury margin. The lower one is then used as the punitive duty. 

Most of the WTO members, like the U.S., Canada or Taiwan, do not calculate the injury margin. 

They use the dumping margin to determine the dumping duty.
9
  

 

Price undertakings are also subject to the aforementioned provisions. Thus, price increases under 

such undertakings shall not be higher than necessary to eliminate the dumping margin. In addition, it 

is desirable that the price increases be less than the margin of dumping if such increases would be 

adequate to remove the injury to the domestic industry.
10

 Table 1 offers an overview of a typical 

anti-dumping investigation, and of the review as well as assessment procedures. 

 

                                                 
8
  Article 9.3 of Anti-Dumping Agreement 

9
  Bibek Debroy, Debashis Chakraborty (2007). Page 76 

10
 Article 8.1 of Anti-Dumping Agreement 
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Table 1. Overview of an Anti-Dumping Investigation 

 

 

 

Source: Judith Czako, Johann Human and Jorge Miranda: A Handbook on Anti-Dumping Investigations 
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1.1 Research Background 

In addition to the imposition of duties, the WTO agreements permit the investigating authorities to 

suspend an anti-dumping investigation by accepting an undertaking (referred to in US Tariff Act of 

1930 as a “Suspension Agreement”). Briefly, in the undertakings (a Suspension Agreement), the 

exporters and producers or the foreign government agree to revise their prices so as to eliminate 

dumping or the injury caused thereby. If the investigating authorities accept undertakings (a 

Suspension Agreement), they will “suspend” the investigation and thereafter will monitor in 

compliance with the undertakings (agreements). 

 

(1) Overview of the U.S. Anti-Dumping Investigation 

From 1995 to 2014, there were 345 cases imposed definitive anti-dumping duties by the U.S. 

investigating authorities (See Table 2). In addition, there were 7 Suspension Agreements in 

force from 4 countries covering 6 products (See Table 3). “Suspension Agreement” is the 

American term for undertaking. Zanardi (2004) shows that between 1981 and 2001 about 4.92 

percent of the U.S. anti-dumping cases were ended in price undertaking measures. From 2002 to 

2014, the percentage of using price undertaking measures is 3.83 and the overall percentage of 

Year 1981 to 2014 is 4.63 (See Table 5). The frequency of taking price undertaking measures 

has remained around 4%.  

 

Actually, the U.S. used voluntary export restraint (VER), a trade instrument for quantitative 

restriction, extensively in the 1980s and early 1990s to settle anti-dumping cases.  Prusa (1992) 

notes that over one-third of U.S. anti-dumping cases between 1980 and 1985 were withdrawn 

by the petitioners, most of which were settled by using VER. Only a few cases were solved by 

the suspension agreements. The regulations of suspension agreements in the U.S. were laid 

down at 19 C.F.R. 351.208 describing the whole procedures of suspending anti-dumping 

investigation. 
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Table 2. Anti-dumping Measures : By Reporting Member 01/01/1995 - 31/12/2014 

Reporting 

Member 1995 1996 1997 1998 1999 2000 2001 2002 2003 2004 2005 2006 2007 2008 2009 2010 2011 2012 2013 2014 Total 

United 

States 33 12 20 16 24 31 33 27 12 14 18 5 5 23 15 17 4 7 7 22 345 

European  

Union 15 23 23 28 18 41 13 25 2 10 20 12 12 15 9 5 11 3 12 1 298 

Taiwan     1 5 1 1   2       1 1     2 1   2   17 

Source: WTO Statistics on anti-dumping 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Table 3. The U.S. Suspension Agreements 

 

Source: United States Department of Commerce; http://enforcement.trade.gov/agreements/index.html 

 

 

 

http://enforcement.trade.gov/agreements/index.html
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(2) Overview of the EU Anti-Dumping Investigation 

Price undertaking plays an important role in the EU anti-dumping proceedings. In a certain 

period of time, price undertakings were frequently used to replace the imposition of 

anti-dumping duties. However, its role as an instrument to resolve anti-dumping cases in the EU 

practice has changed over time. The frequency of using price undertakings has decreased since 

2005. 

 

Zanardi (2004) indicates that between 1981 and 2001 approximately 40 percent of the EU 

anti-dumping cases were settled by taking price undertaking measures.
11

 Table 4 illustrates the 

percentage of using price undertaking measures in the EU from 1981 to 2014. The percentage 

has fallen from an average of 40.66% between 1981 and 2001 to 25.14% during the period from 

2002 to 2014. Year 2003 and 2004, price undertakings were still performed relatively frequent 

comparing with the overall percentage of Year 1981 to 2014 (average of 36.93%). Since 

2005, price undertakings have been used less frequently and have declined sharply in recent 

years. In 2012 and 2014, there is no any anti-dumping case ended in price undertakings 

measures. Apparently, the recent decline would likely to be a more strict restriction regarding 

price undertakings by the European Commission.
12

 Nevertheless, the EU is still the WTO 

member of using price undertaking most frequently. Thus, the EU has much more experience 

than any other WTO members. 

 

Due to the absence of clear-cut rules for the possible acceptance or rejection of price 

undertakings, the EU administration has considerable discretion in this regard. The discretion 

held by the European Commission and the Council of Ministers makes it reasonable that a 

number of political economy considerations could play a role in the decisions.
13

 

                                                 
11

 Zanardi (2004), Page 425, Table 5 
12

 Armin Steinbach (2014). Page 168,169 
13

 Estela Montado (2006), Page 4 
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Table 5. Use Price Undertakings to Settle Anti-dumping Cases in the EU, the US and Taiwan 

  

Number of 

definitive 

anti-dumping 

duties 

imposed by 

the US 

Number of 

price 

undertakings 

accepted by 

the US DOC 

Percentage 

of 

undertakings 

in the US 

Number of 

definitive 

anti-dumping 

duties 

imposed by  

the EU 

Number of 

price 

undertakings 

accepted by 

the 

European 

Commission 

Percentage 

of 

undertakings 

in the EU 

Number of 

definitive 

anti-dumping 

duties 

imposed by 

Taiwan 

Number of 

price 

undertakings 

accepted by 

Taiwan 

Percentage 

of 

undertakings 

in Taiwan 

2002-2014 176 7 3.83% 137 46 25.14% 9 3 25.00% 

1981-2001 483 25 4.92% 343 235 40.66% 14 5 26.32% 

1981-2014 659 32 4.63% 480 281 36.93% 23 8 25.81% 

Source: Figures of 2002-2014 are from the respective Statistics data of the US, the EU and Taiwan;  

Figures for 1981-2001 are based on Table 5 of Zanardi (2004);  

Table 4. Use Price Undertakings to Settle Anti-dumping Cases in the EU 

  

Number of 

definitive 

anti-dumping 

duties imposed 

in the EU 

 

Number of 

price 

undertakings 

accepted by 

the European 

Commission 

Percentage of 

undertakings 

 

 

2014 1 0 0.00% 

2013 12 2 14.29% 

2012 3 0 0.00% 

2011 11 1 8.33% 

2010 5 1 16.67% 

2009 9 1 10.00% 

2008 15 4 21.05% 

2007 12 2 14.29% 

2006 12 3 20.00% 

2005 20 8 28.57% 

2004 10 10 50.00% 

2003 2 2 50.00% 

2002 25 12 32.43% 

2002-2014 137 46 25.14% 

1981-2001 343 235 40.66% 

1981-2014 480 281 36.93% 

Source: Figures for 2002-2014 are based on EU Statistic Covering Full Year 2002-2014 

and WTO Statistics on anti-dumping 

Figures for 1981-2001 are based on Table 5 of Zanardi (2004);  

Armin Steinbach (2014). Page 169 
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(3) Overview of Taiwan’s Anti-Dumping Investigation 

From 1981 to 2014, 23 cases were imposed definitive anti-dumping duties by Taiwan’s 

investigating authorities.  Among which, 8 cases were taken price undertaking measures 

simultaneously (See Table 6). Table 5 shows that around 26.32 percent of Taiwan’s 

anti-dumping cases were settled by price undertaking measures between 1981 and 2001 

(Zanardi 2004). From 2002 to 2014, the percentage of using price undertaking measure is 25.00 

and the overall percentage of Year 1981 to 2014 is 25.81.  Currently, Taiwan’s investigating 

authorities have been imposing the definitive anti-dumping duties on imports of towel, certain 

footwear, cement, cold–rolled stainless steel and one chemical product, originating in China or 

Korea. Among which, the subject products of towel, certain footwear and cold-rolled stainless 

steel have also been taken the price undertaking measures (See Table 7). 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Table 6. Anti-Dumping Cases of Using Price Undertaking Measures, from 1989 to 2014 

No. 
Date of  

Application 

Date of 

Determination 

Affected 

Countries 
Alleged Dumped Goods 

1 1987.7 1989.4 USA Hepatitis B Test Kit 

2 1990.4 
1992.5 

1993.12.24 
South Africa 

Aluminum plates, sheets 

and strip 

3 1990.9 1992.3 Korea 

Galvanized Steel 

Coil, pre-painted 

galvanized steel coil 

4 1992.8 1994.4 
Brazil, 

South Korea 
Steel plates 

5 1996.7 1998.12 

Australia, 

South Korea, 

Poland, 

Russia 

H-beam, hot-rolled, of 

iron or non-alloy steel 

6 2006.3.01 

2006.09.19 

(Sunset Review 

2011.12.19) 

China Towel Products 

7 2006.08.31 

2007.07.12 

(Sunset Review 

2012.12.13) 

China Certain Footwear 

8 2012.07.17 2014.03.05 China, Korea 

SUS 300 serious 

flat-rolled products of 

stainless steel, cold-rolled 

(cold-reduced) 

Source: Customs Administration, Ministry of Finance 
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From Table 5, we could find the fact that no matter the U.S., the EU or Taiwan, the frequency of 

using price undertaking measures has declined in recent years. The U.S. declined from 4.92% to 

3.83%, the EU decreased from 40.66% to 25.14%, and Taiwan fell from 26.32% to 25.00%. Since 

the EU is the frequent user of price undertakings, this paper will explore the reasons for the 

decrease of price undertakings in the EU. 

Table 7. Cases of Imposing Anti-Dumping Duties and Taking Undertaking Measures 

No. 

Date of  

Application 
Date of 

Determination 

Affected 

Countries 

Alleged 

Dumped Goods 

 

Final determination 

 

1 2006.03.01 

2006.09.19 

(Sunset 

Review 

2011.12.19) 

China Towel Products 

Imposition of anti-dumping 

duty at 204.1%, from 

December 20, 2011 to 

December 19, 2016 for 5 

years. Price undertaking of 6 

exporters was accepted on 

Dec. 19, 2011. 

2 2006.08.31 

2007.07.12 

(Sunset 

Review 

2012.12.13) 

China 
Certain 

Footwear 

Imposition of anti-dumping 

duty at 43.46%, from 

December 13, 2012 to 

December 12, 2017 for 5 

years. Price undertaking of 82 

exporters was accepted on 

April 17, 2013.  

3 2009.09.09 2010.10.01 China 

Benzoyl 

Peroxide  

(BPO) 

Imposition of anti-dumping 

duty 4.73% and 59.7%, from 

May 20, 2010 to 19 

May, 2015 for 5 years. 

4 2010.10.05 2011.10.19 China 

Type I and Type 

II of Portland 

Cement and of 

its Clinker 

Imposition of anti-dumping 

duty 91.58%, from May 

30, 2011 to May 29, 2016 for 

5 years. 

5 2012.07.17 2014.03.05 China, Korea 

SUS 300 serious 

flat-rolled 

products of 

stainless 

steel, cold-rolled 

(cold-reduced) 

Imposition of anti-dumping 

duty at 26.53% ～
38.11%, from August 

15, 2013 to August  14, 2018 

for 5 years. Undertaking of 4 

producers/exporters was 

accepted on March 05, 2014 

(Effective date: March 

07, 2014). 

Source: Customs Administration, Ministry of Finance 
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(4) Legal Basis of Price Undertakings for each jurisdiction 

The U.S. anti-dumping law is addressed in Title 7 of the Tariff Act of 1930 (hereinafter “the 

Tariff Act”), as amended by the Trade Agreements Act of 1979, the Trade and Tariff Act of 

1984, the Omnibus Trade and Competitiveness Act of 1988, and the Uruguay Round 

Agreements Act of 1995.
14

 The types of Suspension Agreements can be found in Section 734 

of the Tariff Act. Definitions, procedures, and special rules can be found in the regulation of 

Department of Commerce (hereinafter “DOC”) under 19 CFR 351.208. 

 

The European Commission’s approach towards offers of price undertakings is determined by 

the legal framework governing price undertakings. The rules are laid down in two distinct legal 

sources: The EU Basic Regulation
15

 and the WTO Anti-Dumping Agreement. The analytical 

basis for the Commission’s evaluation of a price undertaking is provided in Article 8 of the 

Basic Regulation, including procedures, continuation of investigation, submission of 

non-confidential version, breach or withdrawal, etc. The Basic Regulation is required to be in 

conformity with the WTO Anti-Dumping Agreement. 

 

Taiwan’s anti-dumping rules are prescribed in “The Regulations Governing the Implementation 

of the Imposition of Countervailing and Anti-Dumping Duties” (hereinafter “Implementation 

Regulations”).
16

 The Implementation Regulations were promulgated in 1984 and prescribed in 

accordance with paragraph 4 of Article 69 of the Customs Act. The provisions of undertakings 

were regulated in Article 23 to Article 25 and Article 44 of the Implementation 

Regulations, prescribing the acceptance of undertakings, periodically providing information 

                                                 
14

 Tariff Act of 1930, Sections 731-781, codified as amended at 19 U.S.C. 1673-1677 (1993). 

15
 Council Regulation (EC) No 1225/2009 of 30 November 2009 on protection against dumped imports from countries 

not members of the European Community. 

16 
Promulgated on November 7, 1984, amended and promulgated on 1994, 2001, 2005 and 2016.              
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regarding undertakings (Article 23), suspending investigation and the provisional measures 

(Article 24), the continuous investigation when violating undertaking measures, the continuous 

investigation ex officio or at the request of the government of the exporting country or the 

foreign exporters (Article 25), and the procedures of Sunset Review regarding undertakings 

(Article 44). 

 

1.2 Research Motivation  

Currently, the price undertakings measures implemented by Taiwan's investigating authority 

including the subject merchandise of towel, certain footwear and cold-rolled stainless steels 

originating in China or Korea. With regard to the anti-dumping case on certain footwear, 82 Chinese 

producers or exporters offer the price undertakings and these requests are accepted by Taiwan’s 

investigating authorities. Conversely, in the anti-dumping case against Chinese certain footwear, the 

EU rejects the price undertakings offered by Chinese producers or exporters. The main reasons stated 

by the EU authorities for the rejection are as follows: 

 

(1) A product like shoes which is continuously changing due to fashion, it would be practically 

impossible to set a non-discriminatory price level that equally eliminates injurious dumping for a 

huge variety of entirely different models. 

 

(2) A combined duty would have led to an unjustified burden on cheap shoes against the favor of 

more expensive shoes. It would practically be impossible to identify adequate price categories for 

a product as diverse as the one under investigation to avoid such unjustified burden.
17

 

 

The European Commission rejected the offer of price undertakings and imposed anti-dumping duty 

on imports of certain footwear originating in China, but Taiwan implemented price undertaking 

                                                 
17

 Certain footwear with uppers of leather (China, Vietnam), 2006 O.J. (L275) Page 1, at recital 317, 320 
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measure on the similar product concerned. Even though the product concerned is alike, the different 

settlements are applied. Accordingly, this paper will examine Taiwan’s price undertaking measures 

through the anti-dumping case on certain footwear product originating in China. 

 

Studies on the economic effects of price undertakings include the contributions by Vandenbuscche 

and Wauthy (2001), Wilfried Pauwels and Linda Springael (2002), Belderbos, Vandenbussche, and 

Veugelers (2004), Michael O. Moore (2005), Ishikawa and Miyagiwa (2007). Vandenbuscche and 

Wauthy (2001) show that price undertakings lead to low product quality in the domestic industries of 

the importing country. Wilfried Pauwels and Linda Springael (2002) note that from a welfare 

perspective, anti-dumping duties are always better than price-undertaking measures. 

Belderbos, Vandenbussche, and Veugelers (2004) indicate that the investigating authorities of 

importing countries select price undertakings rather than anti-dumping duties for the sake of 

lowering the incentives of international firms in Foreign Direct Investment (FDI). Michael O. Moore 

(2005) suggests that the implementation of price undertakings can result in higher domestic prices 

and profits than that of VERs. Ishikawa and Miyagiwa (2007) further express the differences 

between price undertakings and VERs in affecting the incentives of FDI by foreign firms. Those 

studies are conducive to understand the welfare effects of price undertaking on different economic 

issues. It can be as the considerations in economic welfare regard when Taiwan’s investigating 

authorities decide whether or not to take the price undertaking measures. 

 

The lesser duty rule is a “WTO-plus” requirement that goes beyond the WTO rules, and is something 

the EU, traditionally, has taken great pride in. The lesser duty rule has often been highlighted by the 

EU, in WTO negotiations as well as in various free trade agreements, as a positive element that is 

reducing trade distortions.
18

 Since the lesser duty rule is applied to price undertaking, this paper will 

study the rule and its impact on price undertaking measures through the practices of the EU.   

                                                 
18

 National Board of Trade, Sweden (2013). Retrieved from http://www.kommers.se/TDI-brief. 

http://www.kommers.se/TDI-brief
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The U.S. and the EU have respectively 32 and 281 anti-dumping cases whereas Taiwan has 8 cases 

settled by price undertakings measures. Comparing with the U.S. and the EU, Taiwan has less 

experience in dealing with price undertakings cases. Furthermore, the current provisions regarding 

undertakings in the Implementation Regulations are the general rules, there are still lacking of the 

concrete rules of the procedural and substantive respects. 

 

In accordance with the GATT Anti-Dumping Agreement, the anti-dumping laws of the U.S. and the 

EU include provisions permitting foreign producers or exporters to offer undertakings in 

anti-dumping proceedings. However, the application of such provisions in the U.S. and the EU are 

significantly different. Most of anti-dumping cases are settled by using price undertaking measures in 

the EU, whereas the undertakings are rarely used by the U.S. investigating authorities.  This paper 

focuses on the law and practice of the U.S. and the EU concerning price undertakings. No matter the 

procedural and substantive aspects, or the implementation of practices will be examined in detail, so 

as to provide a comprehensive review of the undertaking measures within the U.S. and the EU 

anti-dumping systems.
19

 The relevant analysis will be used as the reference for Taiwan’s 

investigating authorities to amend its Implementation Regulations and impose price undertaking 

measures. 

 

The thesis is divided into six chapters. The first chapter is the introduction, including research 

background and motivation. The second chapter will provide background information on the GATT 

rules concerning price undertakings and the introduction of studies on the economic effects of price 

undertakings. The third, fourth and fifth chapters will elaborate respectively the undertaking 

provisions, practices of the U.S., the EU and Taiwan anti-dumping laws or regulations. The fifth 

chapter also offers a comparative analysis of the three jurisdictions as well. Finally, the paper will 

propose the conclusion and suggestion for the reference for Taiwan’s investigating authorities. 

                                                 
19

 Francesco Perone(1995), Page 2-3 
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Chapter 2: Price Undertakings in the GATT System 

Before the completion of the Uruguay Round, member countries mainly used two trade policy 

instruments to restrict imports. The US used VERs, a quantity restriction, to solve the antidumping 

cases. The EU often took price undertaking measures, a minimum import price restriction, in the 

anti-dumping proceedings. At the conclusion of the Uruguay Round, VER was prohibited while 

price undertaking remained in the WTO anti-dumping system.
20

 

 

Since the EU and the U.S. are members of the GATT (created in 1947), their respective 

anti-dumping legislations are based on the GATT structure. Thus, this chapter will illustrate the 

GATT provisions regarding price undertakings. The undertaking provision was introduced in the 

GATT system in 1968 after the completion of the Kennedy Round negotiations (1962-1967). One of 

the achievements of the Kennedy Round was the conclusion of GATT Anti-Dumping Code. The 

Anti-Dumping Code of 1968 was revised after the Tokyo Round negotiations (1975-1979). The 1979 

Code further illustrates the substantive and procedural provisions with regard to price undertakings. 

Subsequently, the Code has been amended in 1994 after the completion of the Uruguay Round 

negotiations, commonly known as the Anti-Dumping Agreement.
21

 

 

The Anti-Dumping Agreement may be incorporated into domestic law by means of enabling 

legislation. It was incorporated into domestic law by taking a set of provisions in the form of 

regulations which set out more detailed provisions with respect to both the procedural and 

substantive aspects of anti-dumping investigations. Thus, before initiating any anti-dumping 

investigation, the domestic legal basis for such measures has to exist.
22
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 Michael O. Moore (2005). Page 28 
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22

 Judith Czako, Johann Human and Jorge Miranda (2003), Page 4 



16 

 

2.1 Article 8 of GATT Anti-Dumping Agreement 

With regard to procedural and substantive aspect of undertakings, Article 8 of Anti-Dumping 

Agreement provided as follows: 

 

(1) Anti-dumping proceedings may be terminated or suspended:  

Proceedings may
23

 be suspended or terminated without the imposition of provisional measures 

or definitive anti-dumping duties upon receipt of satisfactory voluntary undertakings from any 

exporter to revise its prices or to cease exports to the area in question at dumped prices so that 

the authorities are satisfied that the injurious effect of the dumping is eliminated.   

 

According to Article 9.3 of Anti-Dumping Agreement, price increases under such undertakings 

shall not be higher than necessary to eliminate the margin of dumping. Besides, based on the 

lesser duty rule, it is desirable that the price increases be less than the margin of dumping if 

such increases would be adequate to remove the injury to the domestic industry.
 24

 

 

(2) The application time frame of price undertaking:   

Pursuant to Article 8.2 of Anti-Dumping Agreement, price undertakings shall not be sought or 

accepted from exporters unless the authorities of the importing Member have made a 

preliminary affirmative determination of dumping and injury caused by such dumping. 

 

(3) The discretion of investigating authority: 

Undertakings offered need not be accepted if the authorities consider their acceptance 

impractical, for example, if the number of actual or potential exporters is too great, or for other 

reasons, including reasons of general policy. The authorities shall provide to the exporter the 

                                                 
23

 The word “may” shall not be interpreted to allow the simultaneous continuation of proceedings with the 

implementation of price undertakings except as provided in paragraph 4. 
24

 Article 8.1 of Anti-Dumping Agreement 
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reasons which have led them to consider acceptance of an undertaking as inappropriate, to the 

extent possible, and shall give the exporter an opportunity to make comments thereon.
25

 

 

(4) Whether or not to continue to investigate: 

If an undertaking is accepted, the investigation of dumping and injury shall nevertheless be 

completed if the exporter so desires or the authorities so decide. In such a case, if a negative 

determination of dumping or injury is made, the undertaking shall automatically lapse, except in 

cases where such a determination is due in large part to the existence of a price undertaking.  

In such cases, the authorities may require that an undertaking be maintained for a reasonable 

period consistent with the provisions of Anti-Dumping Agreement. In the event that an 

affirmative determination of dumping and injury is made, the undertaking shall continue 

consistent with its terms and the provisions of Anti-Dumping Agreement.
26

 

 

(5) Price undertaking is voluntary not mandatory: 

Price undertakings may be suggested by the authorities of the importing Member, but no 

exporter shall be forced to enter into such undertakings.  The fact that exporters do not offer 

such undertakings, or do not accept an invitation to do so, shall in no way prejudice the 

consideration of the case. 
27

  

 

(6) Provide periodically information regarding the fulfillment of undertaking and to permit 

verification of relevant data: 

Authorities of an importing Member may require any exporter from whom an undertaking has 

been accepted to provide periodically information relevant to the fulfillment of such an 

undertaking and to permit verification of pertinent data.  In case of violation of an 

                                                 
25

 Article 8.3 of Anti-Dumping Agreement 
26

 Article 8.4 of Anti-Dumping Agreement 
27

 Article 8.5 of Anti-Dumping Agreement 
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undertaking, the authorities of the importing Member may take, under this Agreement in 

conformity with its provisions, expeditious actions which may constitute immediate application 

of provisional measures using the best information available.  In such cases, definitive duties 

may be levied in accordance with Anti-Dumping Agreement on products entered for 

consumption not more than 90 days before the application of such provisional measures, except 

that any such retroactive assessment shall not apply to imports entered before the violation of 

the undertaking.
28

 

 

Anti-Dumping Agreement only establishes very general procedural rules, so WTO Members often 

have different interpretations in related to detail implementation. The U.S. and the EU undertaking 

provisions generally consistent with its framework, but some provisions and implementing policies 

still have considerable differences. Chapter 3 and Chapter 4 will respectively elaborate the law and 

practice of the U.S. and the EU concerning price undertakings. 

 

2.2 Related Literatures of Price Undertakings 

Anti-dumping agreement allows the use of price undertaking instead of imposing duties. 

However, economists regard price undertakings as a means of government-sanctioned collusive 

pricing. Such collusive pricing is a practice which several companies allow to raise prices at the 

same time and keep them high. It hurts consumers.
29

  

 

Studies on the economic effects of price undertakings include the contributions by Veugelers and 

Vandenbussche (1999), Vandenbuscche and Wauthy (2001), Wilfried Pauwels and Linda Springael 

(2002), Belderbos, Vandenbussche, and Veugelers (2004), Michael O. Moore (2005), Ishikawa and 

Miyagiwa (2007). The following part will briefly elaborate the key points of those studies.  

                                                 
28

 Article 8.6 of Anti-Dumping Agreement 
29

 Meredith Crowle (2003). Page 52 
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2.2.1 Economic Effects of Anti-Dumping Duties and Price Undertakings 

Veugelers and Vandenbussche (1999) analyze the welfare effect of anti-dumping measures on the 

market structure which originally is a European cartel and no foreign entry, and then analyze how 

anti-dumping laws offer incentives for domestic and foreign companies to engage in a full cartel 

after foreign entry. They indicate that the use of anti-dumping measures can both have a 

pro-competitive or an anti-competitive effect, depending on the government objective function, cost 

asymmetries and product heterogeneity.  

 

The welfare analysis reveals that the imposition of duties in the equilibrium market structure 

increases domestic welfare. The rent shifting from foreign producers more than compensates 

domestic consumer losses. If anti-dumping cases were settled by using price undertaking 

measure, the welfare effects tend to be negative. The loss in consumer welfare is larger than the 

benefits to domestic producers, while such losses are caused by an anti-competitive effect of 

anti-dumping. They suggest an increasing importance of consumer interests in the government 

welfare function leads to an increasing number of anti-dumping duties. When consumer surplus has 

increasing importance in the government’s welfare function the number of undertakings decreases, in 

the presence of national and international cartels.
30

 

 

Wilfried Pauwels and Linda Springael (2002) indicate that, from a welfare point of view, an 

anti-dumping duty is always better than a price-undertaking. This result holds under both Bertrand 

and Cournot competition, and irrespective of the timing of the firms’ decisions. EU’s high 

prevalence of price-undertakings is obviously in contrast with what theory predicts. Due to the 

unfavorable effect on EU welfare, a rational policy maker shall prefer duties rather than price 

undertakings. Then why so many cases were settled by price-undertakings in EU anti-dumping 

proceedings? 

                                                 
30
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One possible hypothesis could be that companies are more effective in lobbying at the European 

Commission than the consumers organizations. The European Commission might feel that using 

price undertakings instead of anti-dumping duties, the resulting increase in domestic profits is more 

important than the resulting decrease in consumer surplus. It is doubtful whether the assumption that 

the European government acting in the interest for the Community is a realistic one, because such 

interest is generally regarded as corresponding to the economist's notion of domestic welfare. 

 

Another hypothesis is offered by Tharakan (1991). From the perspective of politics, the European 

Commission may considers that a price-undertaking is a softer measure than a duty, and thus it will 

less likely lead to foreign retaliations. Tariff-jumping foreign direct investment (FDI) is a form of 

retaliation, i.e. the foreign firms set up production facilities in the EU to avoid the anti-dumping 

duties.
31

 

 

2.2.2 Voluntary Export Restraints (VERs) and Price Undertakings 

Michael O. Moore (2005) notes that governments are allowed to negotiate price undertakings in 

accordance with Anti-Dumping Agreement, but prohibited from negotiating VERs according to 

Article 11 of the Agreements on Safeguards. The former are agreements between exporters and the 

government of the importing country, while the latter are government to government agreements. 

VERs is a trade protection instrument of quantitative restrictions, while price undertakings are an 

instrument of minimum price regime (some involved simple quantitative restrictions).  

 

The author indicated that the asymmetric treatment of these two measures overseen by the WTO 

seems nonsensical in a model of perfect competition wherein price undertakings and VER could 

have similar effects. They can result in identically higher prices, lower imports, increased domestic 

profits and production compared to free trade. A VER can be more damaging than a price 

                                                 
31
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undertaking in the model of a domestic monopoly with homogeneous goods. A VER can result in 

higher prices paid by consumers, higher domestic profits, and higher rents transferred abroad to 

foreign firms than a price undertaking. This result would explain why the WTO forbids VERs but 

permits price undertakings. Under the model of Bertrand duopoly competition, however, a price 

undertaking can result in higher domestic prices and profits but lower consumer welfare than a VER. 

Both would allow foreign firms to obtain identical quota rents in the domestic market. He suggests 

that price undertakings should also be prohibited under the WTO.
32

 

 

2.2.3 The Effects of Price Undertakings on Foreign Direct Investment (FDI) 

Belderbos, Vandenbussche, and Veugelers (2002) analyze the incentives for foreign firms to engage 

in FDI under anti-dumping duties and price undertakings. They show that an importing country's 

government selects price undertakings rather than anti-dumping duties for the sake of reducing the 

incentives of international firms in FDI. They further indicate that the determination to accept an 

undertaking will depend on the objective function of the EU administration that may range from 

protecting only domestic industry interests to including the interest of consumers and other users.  

 

When consider the possibility of FDI, if the EU administration focuses on the producers’ surplus 

only, it would more likely to use price undertakings instead of imposing duties. Price undertakings 

are price fixing agreements with effects similar to VERs, it makes exporting more attractive for the 

foreign producers. Due to the cost advantage of foreign producers, FDI will increase price 

competition in the EU market. As a result, the EU administration will select undertakings measures 

to persuade the foreign firm not to engage in FDI. In addition, they note that it is less likely to take 

price undertaking measures if the EU values the positive effect of inward foreign investment on 

employment and wages.
33
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Ishikawa and Miyagiwa (2007) compare foreign firms’ incentive to engage in FDI under a VER and 

a price undertaking, with special emphasis on foreign rivalry as a determinant of FDI. They indicate 

that a price undertaking offers a greater incentive to engage in FDI than a VER. Since a VER is less 

likely to induce FDI than anti-dumping duties and a price undertaking, the importing country can 

negotiate a more protectionist outcome without triggering FDI by using a VER agreement. Thus, this 

analysis implies that the GATT ban on VERs was a sensible decision to stop the spread of 

protectionism.
34

 

 

2.2.4 Price Undertakings vs. Product Quality  

Vandenbussche and Wauthy (2001) analyze the effects of price undertakings on price competition 

and quality choices when vertically differentiated products might be considered “similar” in an 

antidumping investigation. They use a two-stage model where quality choice is determined before 

price competition takes place. When the foreign companies are low-quality producers under free 

trade, price undertaking measures will turn them into quality leaders in the market. They will be 

constrained in the price competition stage. Whatever the prices set by the domestic companies, the 

foreign companies have to comply with the price undertakings to meet the European prices. Since 

they sell lower quality products at the same price as the domestic companies, all consumers will 

prefer the high quality products.   

 

As a result of the price undertakings, the foreign companies cannot survive with lower quality. The 

only way out is to be more aggressive at the quality stage. Assuming that quality is costless, the 

domestic companies would always choose the high quality under free trade, but choose low quality 

by taking price undertaking measures. Thus, price undertakings lead to lower product quality in 

domestic protected industries. Long-run foreign quality is upgraded, and domestic quality is 

downgraded compared to free trade.
35
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Chapter 3: Suspension Agreements under the U.S. Anti-Dumping Law 

3.1 The U.S. Anti-Dumping Proceedings 

From 1995 to 2014, there were 345 cases imposed definitive anti-dumping duties by the U.S. 

investigating authorities (See Table 2). From Figure 8, we could find that the target countries are 

mainly from Asia and account for 55% of All Anti-Dumping Orders. China is the first target and 

accounts for 29% (99 cases) of all Anti-Dumping Orders between 1995 and 2014, whereas 

Japan, South Korea and Taiwan account for 7% (23 cases), 6% (19 cases) and 6% (20 cases) 

respectively. There are 7 Suspension Agreements in force from 4 countries covering 6 products (See 

Table 3), but none is from Asian Countries. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Figure 8. Target Countries/Regions of Imposing Definitive Anti-Dumping Duty, 1995- 2014 

 

Source: WTO Statistics on anti-dumping measures 
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As mentioned in the Chapter 1.1, the U.S. anti-dumping law is addressed in Sections 731-781 of the 

Tariff Act and codified as amended at 19 U.S.C.1673-1677 (1993), as amended by the Trade 

Agreements Act of 1979, the Trade and Tariff Act of 1984, the Omnibus Trade and Competitiveness 

Act of 1988, and the Uruguay Round Agreements Act of 1995.
36

 Anti-dumping proceedings in the 

U.S. involve separate, but simultaneous, investigations by the Department of Commerce (DOC) and 

the International Trade Commission (ITC).
37

 The DOC is responsible for dumping investigation and 

the ITC is in charge of injury investigation. 

 

An antidumping proceeding begins with simultaneous filing of a petition with the DOC and the ITC 

by a U.S. domestic industry producing a like product. The DOC will examine the prima facie 

evidence of dumping and injury in a petition within 20 days (to up to 40 days) to decide whether or 

not to initiate an investigation. A petition must be filed on behalf of an industry, if (1) the domestic 

producers or workers who support the petition account for at least 25 percent of the total production 

of the domestic like product, and (2) the domestic producers or workers who support the petition 

account for more than 50 percent of the production of the domestic like product produced by that 

portion of the industry expressing support for or opposition to the petition.
38

 

 

Upon initiation of the investigation by DOC, the ITC must investigate whether there is a reasonable 

indication that the U.S. domestic industry has been materially injured or is threatened with material 

injury by the allegedly dumped imports. If the preliminary injury determination of ITC is 

affirmative, the DOC begins its dumping investigation; otherwise the investigation will be 

terminated. In the case of the affirmative injury preliminary determination, the DOC will send the 

questionnaires to foreign producers or exporters then calculate the dumping margins according to the 

information provided in questionnaires and publish the result of calculation in a preliminary 
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determination. No matter the preliminary determination of dumping is affirmative or negative, the 

investigation will continue. If both preliminary determination of dumping and injury are 

affirmative, the provisional measures will be implemented.  

 

Before making a final determination of dumping, the investigative staff of the DOC will conduct 

onsite verifications at the facilities of foreign manufacturers in order to verify the accuracy of the 

information provided to DOC. If final determination of dumping is negative or the dumping margin 

is de minimis, the investigation is terminated. Otherwise the ITC must, within a prescribed statutory 

time, make a final determination of whether a domestic industry is being materially injured or 

threatened with material injury. If the final determination of ITC is affirmative, then an antidumping 

order will be issued and the definitive anti-dumping duty will be imposed.
39

 With regard to US 

Anti-Dumping proceedings and the time frame of each phase please see Table 9. 

 

With regard to the review of anti-dumping proceedings, it can be categorized as follows: 

(1) Administrative Reviews:  

One year after publication of an antidumping order, as well as during each subsequent year, any 

exporter of the product concerned which is subject to that order may request that the DOC conduct 

a review of the previous year's imports. During the review process, the DOC recalculates the 

dumping margin for the exporter, thus the Anti-Dumping duties assessed on the subject product 

may be raised or lowered depending on the price of sales transactions.
40

 The Department may also 

conduct administrative reviews to determine whether a suspension agreement has been violated or 

should be terminated. Administrative review procedures and practices for AD orders, AD 

findings, and suspension agreements are generally the same as those employed for investigations. 
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Table 9. Flow Chart of the US’ Anti-Dumping Proceedings 

“SLFV” stands for “sales at less than fair value” 

Source: https://www.tid.gov.hk/english/trade_relations/ad/files/ad_flowchart_usa.pdf 

 

https://www.tid.gov.hk/english/trade_relations/ad/files/ad_flowchart_usa.pdf
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(2) New Shipper Reviews:  

Under U.S. antidumping law, anti-dumping orders apply on a national-wide basis and contain 

products from new shippers that were not involved in the original investigation. Exporters or 

producers may request a new shipper review if they have exported subject merchandise to the 

United States. They can obtain their own individual dumping margin on an expedited basis 

through the new shippers view.
41

 

 

(3) Changed Circumstances Reviews: 

In addition to an administrative review, interested parties may request a changed circumstances 

review of an Anti-Dumping Order or Suspension Agreement at any time while the DOC will 

determine whether there is sufficient cause to conduct the review. A changed circumstances 

review addresses questions about the applicability of the Anti-Dumping Order (for example, the 

change for scope of product concerned).
42

 

 

(4) Five Year (“Sunset”) Reviews: 

The Uruguay Round Agreements Act revised the Tariff Act of 1930, as amended, by requiring 

that Anti-Dumping Orders be revoked, and suspended investigations be terminated, after five 

years, unless revocation or termination would be likely to lead to a continuation or recurrence of 

(1) dumping, and (2) material injury to the domestic industry. Section 751(c) (1) of the Tariff Act 

requires the DOC and the ITC to conduct a review no later than five years after the issuance of an 

Anti-Dumping Order, the suspension of an investigation, or a prior five-year review.  

 

The DOC is responsible for determining whether revocation of an Anti-Dumping Order, or 

termination of a suspended investigation, would be likely to lead to a continuation or recurrence 

                                                 
41
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of dumping; the ITC is in charge of determining whether revocation or termination would be 

likely lead to continued or recurring material injury to the domestic industry.  If the 

determinations of both the DOC and the ITC are affirmative, the order (or suspended 

investigation) will continue (i.e., remain in place).  If either the DOC’s determination or the 

ITC’s determination is negative, the order will be revoked (or the suspended investigation will be 

terminated). “Five Year Reviews” are commonly referred to as “Sunset Reviews”.
43

 

 

3.2 Suspension Agreements in the U.S. Anti-Dumping Proceedings 

 

Prusa (1992) calculates that between 1980 and 1985, about 38% of anti-dumping cases were solved 

by a withdrawal of the petition. Among which, most of the cases were settled by VER-type 

arrangements especially in the steel industry. However, this type of arrangements has been 

prohibited according to Article 11 of the Agreements on Safeguards. Relatively, price undertakings 

are rarely used in US antidumping proceedings. Until 1 January 2000, only 16 suspension 

agreements took effect. Of these, 8 cases relate to price-based negotiated settlements while the 

remaining 8 cases were negotiated by using VER-type arrangements. These cases all involved in 

non-WTO members and thus the forbidden of VERs is not applicable.
44

 

 

The suspension agreement provision has been introduced in the U.S. anti-dumping system by the 

Trade Agreements Act of 1979 to implement the undertaking provision of the GATT Anti-Dumping 

Code negotiated in the Tokyo Round.
45

 The U.S. government sometimes negotiates a suspension 

agreement with the foreign country or countries involved in anti-dumping dispute, because such 

agreement allows more flexibility to respond to economic or diplomatic concerns than imposition of 

duties. Suspension agreements usually take the form of negotiated quantity restrictions on imports or 
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an agreed minimum import price. Normally, these agreements are negotiated in cases where the 

economic effect of a duty is potentially large, the trading partners involved is large or faces special 

problems, or the problem is unusual in some respect. The alleged exporters agree to sign the 

suspension agreements because they grant some market access, which a high duty might block 

entirely.
46

 

 

With regard to the suspension agreement (referred to in the WTO Agreements as an 

“undertaking”), the Sections 734 of Tariff Act and 19 CFR Section 351.208 of DOC’s regulations 

allow the DOC to suspend an anti-dumping investigation instead of imposing anti-dumping duty.  

In a suspension agreement, the foreign exporters and producers or the foreign government agree to 

modify their behavior so as to eliminate dumping or the injury caused thereby.  In accordance with 

Sections 734(a) (2) and 734(d) of the Tariff Act, such a suspension is in the public interest and 

effective monitoring of the agreement is practicable. In addition, the DOC may accept a suspension 

agreement at any time before the final determination with market economy foreign exporters or 

producers that account for 85 percent or greater of the imports of subject merchandise. The 85 

percent is a continuing requirement during the effective period of the agreement.   

 

In cases involving a Non-Market Economy (NME), the DOC may accept a Suspension Agreement 

with the NME country which restricts the volume of imports. The term “Non-Market Economy 

Country” means any foreign country that the administering authority determines does not operate on 

market principles of cost or pricing structures, so that sales of merchandise in such country do not 

reflect the fair value of the merchandise.
47

 Whether a country should be treated as an NME, the 

DOC take into account six factors: (1) the extent to which the currency of the foreign country is 

convertible into the currency of other countries; (2) the extent to which wage rates in the foreign 
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country are determined by free bargaining between labor and management; (3) the extent to which 

joint ventures or other investments by firms of other foreign countries are permitted in the foreign 

country; (4) the extent of government ownership or control of the means of production; (5) the extent 

of government control over the allocation of resources and over the price and output decisions of 

enterprises; and (6) such other factors as the administering authority considers appropriate.  Under 

the U.S. Anti-Dumping law, countries that the DOC has designated as NME countries are subject to 

an alternative methodology for the calculation of normal value in antidumping proceedings. The 

DOC uses prices in a surrogate market economy country to value respondents’ factors of 

production.
48

  

 

Once the DOC accepts an agreement, it will “suspend” the investigation and thereafter will monitor 

compliance with the agreement. The exporters who account for substantially all (i.e., 85 percent or 

greater) of the imports of the subject merchandise do not need to pay anti-dumping duty as long as 

they comply with the provisions of the agreement. As to the exporters who account for 15 percent or 

less, they neither need to sign the agreement nor to pay the anti-dumping duty (No “all other rate” in 

such situation).  If the DOC does not accept an agreement, it shall provide the exporters with the 

reasons for not accepting the agreement. In addition, to the extent possible, provide an opportunity to 

submit comments thereon. The existing law provides for the suspension of anti-dumping 

investigation according to the conclusion of suspension agreements, but early experience showed 

that such agreements were not always effective in providing trade remedy. Hence, the DOC deems 

such agreements the exception rather than the rule.
49

 The DOC could re-negotiate suspension 

agreement through Five-Year (“Sunset”) Reviews. 
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3.3 Types of Suspension Agreements 

According to Section 734 of the Tariff Act, there are four scenarios under which the DOC may 

suspend an investigation: 

 

3.3.1 Cessation of Exports 

According to Section 734(b) (1) of the Tariff Act, the exporters who are signatories to the 

agreement, and account for substantially all (i.e., 85 percent or greater) of the imports of the subject 

merchandise, agree to cease exports of the product concerned to the United States within 6 months 

after the date on which the investigation is suspended. From the perspective of the exporters, it is 

impossible that a complete cessation of exports is preferable to a price revision agreement or even to 

the imposition of duties upon completion of the investigation.
50

 

 

Urea Ammonium Nitrate Solutions (UANS) from the Russian Federation, an example of a 

Suspension Agreement of cease exports, the signatory exporters (85 percent or greater) have agreed 

to cease exports of UANS to the U.S. from March 3, 2003 to June 30, 2003. Since the DOC has 

determined that extraordinary circumstances are present in this case in accordance with section 734(c) 

(l) of the Tariff Act, following the Moratorium Period ( i.e., beginning July 1, 2003), each signatory 

agrees that each entry of UANS from Russia, the amount by which the estimated normal value 

exceeds the export price (or constructed export price) will not exceed 15 percent of the 

weighted-average amount by which the estimated normal value exceeded the export price (or 

constructed export price) for all less-than-fair-value entries of the producer/exporter examined during 

the course of the investigation in accordance with Section 734(c)(1)(B) of Tariff Act.
51

 

                                                 
50

 Francesco Perone (1995), Page 68 
51

 Suspension of Investigation, Urea Ammonium Nitrate Solutions from the Russian Federation, 68 FR 9980- 9984 

(March 3, 2003), please see appendix 1. 



32 

 

3.3.2 Elimination of Sales at Less Than Fair Value 

In accordance with Section 734(b) (2) of the Tariff Act and 19 CFR 351.208(a), the exporter(s) who 

account for substantially all (i.e., 85 percent or greater) of the imports of the subject merchandise 

must agree to revise their prices to completely eliminate any amount by which the normal value of 

the merchandise which is the subject of the agreement exceeds the export price (EP) or constructed 

export price (CEP) of that merchandise.   

 

Certain Cut-to-Length Carbon Steel Plate (CTL Plate) from the Russian Federation is an example of 

a Suspension Agreement of elimination of sales at less than fair value. The DOC has determined that 

the agreement will eliminate completely sales at less than fair value of imported subject merchandise. 

Moreover, it is in the public interest, and that the agreement can be monitored effectively. The 

criteria for suspension of an investigation pursuant to Sections 734(b) and (d) of the Act have been 

met.
52

 

 

3.3.3 Elimination of Injurious Effect 

According to Section 734(c) of the Tariff Act and 19 CFR 351.208(c), if the DOC determines that 

“extraordinary circumstances” are present, it may suspend an investigation based on an agreement by 

exporters who account for substantially all (i.e., 85 percent or greater) of the imports of the subject 

merchandise to eliminate the injurious effect of imports by revising prices if it is satisfied that the 

agreement will completely eliminate the injurious effect and if: 

(1) the suppression or undercutting of price levels of domestic products by imports of the subject 

merchandise will be prevented; and 

(2) for each entry of each exporter, the dumping margin will not exceed 15 percent of the 

weighted-average dumping margin for that exporter during the investigation.  
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In accordance with Section 734(c) (2) (A) of the Tariff Act, “extraordinary circumstances” means 

circumstances in which (1) suspension of an investigation will be more beneficial to the domestic 

industry than continuation of the investigation, and (2) the investigation is complex. According to 

Section 734 (c) (2) (b), “complex” means (1) there are a large number of transactions to be 

investigated or adjustments to be considered, (2) the issues raised are novel, or (3) the number of 

firms involved is large. 

 

The Tariff Act does not provide any guidance in determining whether the injurious effects are 

completely eliminated. The discretion enjoyed by the DOC in making this determination. Since the 

DOC is responsible for dumping investigation and the ITC is in charge of injury investigation, the 

DOC's decision to accept an agreement of eliminating the injurious effects is still subject to ITC's 

review as to whether the agreement actually eliminates the injury. The DOC is expected to base its 

injury analysis on the injury determination made by the ITC, or its decision might eventually be 

reversed by the Commission itself. 

 

Fresh Tomatoes from Mexico is an example of a Suspension Agreement of elimination of injurious 

effect. The 2002 U.S. and Mexican Suspension Agreement provides that the subject merchandise will 

be sold at or above the established reference price and, for each entry of each exporter, the amount 

by which the estimated normal value exceeds the export price will not exceed 15 percent of the 

weighted-average amount by which the estimated normal value exceeded the export price for all Less 

Than Fair Value entries of the producer/exporter. The DOC determined that the 2002 Suspension 

Agreement will eliminate completely the injurious effect of exports to the United States of the 

subject merchandise and prevent the suppression or undercutting of price levels of domestic fresh 

tomatoes by imports of that merchandise from Mexico.
53
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3.3.4 Special Rule for NME Suspension Agreements 

According to Section 734(l) of the Tariff Act, the DOC may suspend an investigation based on an 

agreement with a NME country to restrict the volume of imports into the U.S. if the DOC determines 

that: (1) the agreement is in the public interest; (2) monitoring of the agreement is practicable; and (3) 

the agreement will prevent the suppression or undercutting of price levels of domestic products by 

imports of the subject merchandise under investigation. 

 

Solid Fertilizer Grade Ammonium Nitrate from the Russian Federation is an example of NME 

Suspension Agreements. The DOC consulted with the parties to the proceedings and has considered 

the comments submitted with respect to the proposed suspension agreement. The DOC has 

determined that the agreement will prevent the suppression or undercutting of price levels of 

domestic products by imports of the merchandise under investigation. Moreover, in accordance with 

section 734(d) of the Act, the DOC and ITC determined that the agreement is in the public 

interest, and that the agreement can be monitored effectively.
54

 

 

On October 24, 1997, the DOC signed the NME Suspension Agreements with the government of the 

Russian Federation, the People’s Republic of China and Ukraine respectively. Those Suspension 

Agreements are to suspend the anti-dumping investigation of Cut-to-Length Carbon Steel Plate. The 

U.S. and China Suspension Agreement provided for five years of quotas, and the agreement was 

extended through October 31, 2003. After the DOC’s and ITC’s affirmative determinations in the 

first Five Year (Sunset) Reviews, on August 29, 2003 the Government of China announced its 

intention to withdraw from the Suspension Agreement. Therefore, the DOC terminated the 

agreement with respect to China and issued an antidumping duty order effective November 

3, 2003.
55
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The U.S. and Russian Suspension Agreement provided for quotas and the agreement was replaced by 

a market economy agreement on December 20, 2002. On January 23, 2003, the agreement was 

revised to eliminate the quotas, and each CTL plate producer/exporter individually agreed to make 

any necessary price revisions to eliminate completely any amount by which the normal value of the 

merchandise exceeds the U.S. price of its merchandise subject to the agreement.
56

 

 

The U.S. and Ukraine agreement set a quota, or export limit, for shipments of CTL plate and set a 

minimum reference price at which Ukrainian mills were required to sell their CTL plate products. On 

February 17, 2006, the DOC revoked Ukraine’s status as a NME country. Effective November 

1, 2008, the DOC converted the NME Suspension Agreement to a market economy agreement based 

on a request by certain Ukrainian producers of CTL plate.
57

 Under the current agreement, signatory 

producers/exporters in Ukraine agree to make any necessary price revisions to eliminate completely 

any amount by which the normal value of their merchandise exceeds the U.S. price of the 

merchandise subject to the agreement.
58

 

 

3.4 Investigation Procedures and Effects of Suspension Investigation 

 

3.4.1 Time Frame and Requirements for Acceptance of Undertakings 

The exporters and producers of the subject merchandise, or the government in an NME 

investigation, shall submit a proposed Suspension Agreement to the DOC within 15 days after the 

date of the issuance of the preliminary determination.
59

 The DOC will notify all parties to the 

proceedings of the proposed Suspension Agreement and provide to petitioners a copy of the 
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preliminarily accepted agreement within 30 days after the date of the issuance of the preliminary 

determination so as to consult with them. Furthermore, the DOC will provide all interested 

parties, industrial users, representative consumer organizations, and U.S. government agencies an 

opportunity to submit written argument and factual information concerning the proposed Suspension 

Agreement within 50 days after the date of the issuance of preliminary determination.
60

 In 

accordance with 19 CFR 351.208(g) the DOC may accept an agreement to suspend an investigation 

within 60 days after the issuance of a preliminary determination. 

 

In accepting a Suspension Agreement, the DOC may rely on any factual information or legal 

conclusions reached in or after the affirmative preliminary determination. Three requirements should 

be met, and then the DOC may accept the Suspension Agreements: (1) the exporters of substantially 

all; and (2) the agreement is in the public interest; and (3) the agreement can be monitored effectively 

In addition to the aforementioned requirements, agreements to eliminate the injurious effect can be 

accepted only when “extraordinary circumstances” are present in the case. Regarding the definition 

of “extraordinary circumstances”, please refer to chapter 3.3.3.  

 

With regard to the “substantially all”, i.e., 85 percent or greater by value or volume of imports of the 

subject merchandise agree to sign the suspension agreement, it is a continuing requirement. The 

DOC may at anytime during the period of the Agreement requires additional producers/exporters in 

the exporting country to sign the Agreement in order to ensure that not less than substantially all 

imports into the U.S. are covered by the Agreement. 

 

As to the “public interest”, neither the Tariff Act nor the DOC's Regulations give any definition of 

this requirement. However, the Section 734 (a) (2) (b) of the Tariff Act provides an explicit test to 

determine whether termination of investigations based on quantitative restraint agreements is in the 
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“public interest”.  Presumably, the DOC will apply a similar test when suspending investigations. In 

other words, the DOC will consider the impact of the agreement on U.S. consumer prices and the 

competitiveness of the domestic industry including the impact on employment and investment in that 

industry, and will determine whether the agreement would have a greater adverse impact than would 

the imposition of duties.
61

 

 

If the DOC determines to suspend an investigation upon acceptance of a Suspension Agreement, the 

DOC shall suspend the investigation, publish notice of suspension of the investigation including the 

text of the Suspension Agreement, and issue an affirmative preliminary determination under Section 

733(b) of Tariff Act with respect to the subject merchandise, unless it has previously issued such a 

determination in the same investigation.
62

 The ITC will suspend any investigation it is conducting. 

 

 3.4.2 Liquidation of Entries 

 

(1)  Cease Exports or Suspension Agreements to Eliminate Completely Sales at Less Than Fair Value  

In accordance with Section 734(f) (2) (A) of the Tariff Act, the DOC will not order the suspension 

of liquidation of entries of the subject merchandise normally required under Section 733(d) (2) of 

the Tariff Act. Any previously ordered suspension of liquidation will end on the effective date of 

the Suspension Agreement and the DOC will inform the Customs and Border Protection (CBP) to 

refund any cash deposit, any bond or other security deposited. 

 

(2)  Suspension Agreements Eliminating Injurious Effect 

In accordance with Section 734(f) (2) (B) of the Act, the DOC shall suspend liquidation of entries 

of the subject merchandise under Section 733(d) (2).  If, however, the liquidation of entries of 
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subject merchandise was suspended pursuant to a previous affirmative preliminary determination 

in the same case, that suspension of liquidation shall continue in effect, pending a review of the 

Suspension Agreement by the ITC.
63

  

 

However, the cash deposit or bond required under Section 733(d) (1) (B) may be adjusted to 

reflect the effect of the Suspension Agreement. The suspension of liquidation continues during the 

review period.  If the ITC conducts a review and issues an affirmative determination, or if no 

review is requested, on day 20 suspension of liquidation is terminated and bonds or cash deposits 

are released.
64

 

 

3.4.3 Continuations of Investigations 

 

In accordance with Section 734(g) of the Act and 19 CFR 351.208 (h) of the DOC’s 

regulations, within 20 days after the date of publication of the notice of suspension of an 

investigation an exporter or exporters accounting for a significant portion of exports to the United 

States of the subject merchandise, or an interested party as defined in Section 771(9)(C)-(G) of the 

Act (manufacturers, producers, wholesalers, unions or a group of workers engaged in the 

manufacture of the subject merchandise, trade associations, and processors and/or producers of the 

subject merchandise) may request in writing that the DOC continue the investigation.  

 

The written request must be filed simultaneously with the ITC and the requester must so certify in 

submitting a request to the DOC. The DOC and the ITC shall continue the investigation upon receipt 

of a properly filed request for a continuation of the investigation. If the DOC and the ITC make 

affirmative final determinations in an investigation which has been continued, the Suspension 
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Agreement will remain in effect. If either the DOC or the ITC make negative final 

determinations, the Suspension Agreement will have no force or effect. The investigation will be 

terminated at this point. 

 

3.4.4 Violations of the Agreements 

 

In accordance with Section 734 (i) of Tariff Act  and 19 CFR 351.209(e) , the DOC defines 

“Violation” as noncompliance with the terms of a Suspension Agreement caused by an act or 

omission of a signatory, except, at the discretion of the DOC, an act or omission may be deemed 

inadvertent or inconsequential by the DOC. If the DOC determines that a signatory has violated the 

Suspension Agreement, the DOC, without providing interested parties an opportunity to 

comment, will order the suspension of liquidation of all entries of merchandise entered, or withdrawn 

from warehouse, for consumption on or after the later of the following: a. 90 days before the date of 

publication of the notice of cancellation of Suspension Agreement or b. the date of the first entry, or 

withdrawal from warehouse, for consumption of the merchandise, the sale or export to the U.S. of 

which was in violation of the Suspension Agreement.
65

 

 

(1) Completed Investigations: 

If the investigation was completed under Section 734(g) (an exporter or an interested party 

requested the continuation of the investigation) and the ITC makes an affirmative injury 

determination, the DOC will issue an antidumping duty order and, for all entries subject to 

suspension of liquidation, instruct the CBP to require a cash deposit at the rates determined in 

the affirmative final determination.
66
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(2) Incomplete Investigations:   

If the investigation was not completed, the DOC will resume the investigation as if an 

affirmative preliminary determination was made on the date of publication of the notice of 

cancellation.  The DOC will impose provisional measures (suspend liquidation of entries) by 

instructing the CBP to require for each entry of subject merchandise a cash deposit or bond 

equal to the rates determined in the affirmative preliminary determination.
67

 

 

(3)  Notification:   

The DOC will notify all parties to the proceedings, the ITC and, if the DOC determines the 

violation to be intentional, the Commissioner of the CBP. The DOC will publish in the Federal 

Register a notice of “Antidumping Duty Order (Resumption of Antidumping Investigation); 

Cancellation of Suspension Agreement.” 
68

 It is notable that any person who intentionally 

violates the Agreement shall be subject to a civil penalty assessed in the same amount, in the 

same manner, and under the same procedures as the penalty imposed for a fraudulent violation 

of Section 592(a) of the Tariff Act.
69

 

 

(4) Additional Signatories:   

If the DOC decides that a Suspension Agreement no longer will completely eliminate the 

injurious effects of exports under Section 734(c) (l), or that the signatory exporters no longer 

account for substantially all of the subject merchandise, the DOC may revise the agreement to 

include additional signatory exporters.
70
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3.4.5 Five-Year (“Sunset”) Review of Suspended Investigation 

 

As mentioned in the Chapter 3.1, the Tariff Act requires that suspended investigations be 

terminated, after five years, unless termination would be likely to lead to a continuation or recurrence 

of dumping and material injury to the domestic industry.  Section 751(c) (1) of the Tariff Act 

requires the DOC and the ITC to conduct a review no later than five years after the suspension of an 

investigation. 

 

According to Section 751(c) (2) of the Tariff Act and Section 351.218(c) of the DOC regulations, the 

Uruguay Round Agreements Act requires that the DOC initiate a Five-Year (“Sunset”) Review of 

suspended investigation no later than 30 days before the fifth anniversary of publication of 

Suspension Agreement in the Federal Register.  If the determinations of both the DOC and the ITC 

are affirmative, the suspended investigation will remain in place and otherwise it will be terminated. 

  

3.5  Suspension Agreements and Antitrust 

 

A WTO agreement in the area of antitrust might prove to be an effective mechanism to constrain the 

use of antidumping.
71

 Antidumping remedies are to protect domestic industries from foreign 

competition, and naturally involve a restraint on trade through severe interference with prices and 

quantities of foreign rivals. A suspension agreement authorized by the DOC, has the same economic 

effect as an anticompetitive cartel agreement among private producers to raise prices.  The 

agreement that harms consumers, eliminates competition, and violates U.S. antitrust law and directly 

concern the rationale of antitrust statutes such as the Sherman Act. 

 

 

                                                 
71

 Bernard Hoekman (1998), Page 1 



42 

 

Section 1 of the Sherman Act, the U.S. federal antitrust law, provided that “Every contract” 

combination in the form of trust or otherwise, or conspiracy, in restraint of trade or commerce among 

the several States, or with foreign nations, is declared to be illegal.” A price fixing agreement, like 

the agreement to eliminate sales at less than fair value, needs the exporters of substantially all to 

participate or in the case of agreements to eliminate the injurious effect, at least 85 percent of the 

dumping margin need to be eliminated. Such agreements have anti-competitive effects. 

 

The U.S. Courts faced the task to harmonize the tensions resulting from the implementation of 

antitrust and antidumping. They have developed a system of antitrust exemptions, known as the 

Noerr-Pennington, the implied immunity and the foreign sovereign compulsion doctrine, which 

would ensure that the U.S. government policy in the trade area not be frustrated by the application of 

antitrust law. It is a judicially created antitrust exemption for lawful efforts to obtain 

legislative, judicial, or executive action. Particularly, the Noerr-Pennington doctrine exempts from 

antitrust liability of petition for asking the government to take action, even though the result has an 

anti-competitive effect. In order to avoid any anti-competitive problem, however, exporters should 

still carefully examine the terms of the agreement and make sure that those provisions are authorized 

by the Tariff Act.  

 

Canadian potash producers reached a suspension agreement with the U.S. government. They agreed 

to raise the export prices to “fair market value”. The price increased continually throughout the 

1990’s, demonstrating the classic phenomenon of cartel-driven price-fixing. Such government’s 

enforcement of price-fixing made the cartel legal. The Noerr-Pennington doctrine establishes the 

circumstances in which private efforts to elicit anticompetitive governmental action are immune 

from antitrust challenges. 
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Chapter 4: Price Undertakings under the EU Anti-Dumping Law 

4.1 The EU Anti-Dumping Proceedings 

The EU anti-dumping Basic Regulation is stemming from Article 113 of Treaty of Rome, which 

provides that “After the expiry of the transitional period, the common commercial policy shall be 

based on uniform principles, particularly in regard to tariff amendments, the conclusion of tariff or 

trade agreements, the alignment of measures of liberalization, export policy and protective 

commercial measures including measures to be taken in cases of dumping or subsidies.”  The Basic 

Regulation transposes the anti-dumping rules contained in Anti-Dumping Agreement into the 

Regulation. It sets out the rules, including procedures for initiating and conducting an 

investigation, the calculation of dumping, the imposition of provisional and definitive 

measures, price undertaking measures, and the duration and review of anti-dumping measures, etc.  

 

The Basic Regulation complies with the international obligations, in particular the WTO 

Anti-Dumping Agreement. When the domestic industry of the EU considers that dumped imports 

from non-EU countries are causing them material injury, then it can submit a complaint to the 

European Commission. A complaint must: 

(1) contains products concerned, country/countries concerned, the fact of dumping and injury (a 

certain product originating in a third country is being exported to the EU at dumped prices, and 

this dumped product is causing injury to the Union industry), causal link between dumping and 

injury;  

(2) contains evidence of dumping and injury (e.g. invoices, price offers, publications in specialized 

press, official statistics, etc.) to support the allegations made; 

(3) be supported by a significant amount of relevant EU producers (companies must produce at 

least 25% of the total EU output of the product being dumped); 
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(4) not be opposed by EU companies accounting for a larger production volume than the 

complainants. 

The European Commission has 45 days to examine the complaint, and decide whether or not there is 

enough evidence to initiate investigation. Once the European Commission decide to initiate an 

investigation, it will publish a notice of initiation in the EU's Official Journal, specifying the product 

under investigation, the country/countries to be investigated, the rights and obligations of interested 

parties to the proceedings, and the deadlines which will apply. After publishing the notice of 

initiation, the European Commission will send questionnaires to the known exporters in the 

country/countries concerned; domestic producers, importers and users in the EU. The maximum time 

frame for an investigation under the whole proceedings is 15 months. 

During this period, the European Commission investigates the matter in depth (comparing and 

verifying on-the-spot data provided by all participating parties). The investigation mainly examines 

whether: (1) dumping is occurring from the country/countries concerned; (2) the EU industry is 

suffering material injury; (3) the dumping is causing the injury of EU industry; (4) Anti-dumping 

measures must not be against the Community interest. 

If the aforementioned conditions have been met, then anti-dumping measures can be imposed on 

imports of the product concerned. These measures usually take the form of an ad valorem duty (a 

percentage of the CIF price), but could also be specific duties (e.g. €100 per ton of a 

product), variable duty (Importers in the EU do not pay an anti-dumping duty if the foreign 

exporter’s export price to the EU is higher than the minimum import price (MIPs)) or price 

undertaking (a commitment by an exporter to respect MIPs).
72
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The provisional duties should be imposed if a provisional affirmative determination has been made 

of dumping and consequent injury to the Community industry, and if the Community interest calls 

for intervention to prevent such injury. The provisional duties shall be imposed no earlier than 60 

days from the initiation of the proceedings but no later than nine months from the initiation of the 

proceedings.
73

 The amount of the provisional duty or the definitive duty shall not exceed the 

dumping margin, and it should be less than the margin if such lesser duty would be sufficient to 

remove the injury to the EU industry. The duties are paid by the importer in the EU and collected by 

the national customs authorities of the EU countries. 

 

Definitive duties are valid for five years before they expire. However, if the EU producers display 

that the removal of duties is likely to cause further dumping, the Commission may reopen its 

investigation (an “expiry review”), and extend the protective measures beyond the initial five year 

period.
74

 With regard to the EU anti-dumping investigation procedure, please refer to Table 10.  

In EU anti-dumping law, there are two exceptions to non-market economy treatment, Namely 

Individual Treatment and Market Economy Treatment. In term of market economic status 

countries, the dumping margin depends on comparison between the normal value of products 

concerned in the originating countries and export price of the same products. However, the 

treatments for non-market economy countries are different. Sometimes the European Commission 

would adopt the measures with the combination of the comparison between the normal value and 

export price, and use of the analogue country method. 

                                                 
73
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Table 10. Flow Chart of the EU Anti-Dumping Investigation Procedure 

 

Source:http://ec.europa.eu/trade/policy/accessing-markets/trade-defence/actions-against-imports-into-the-eu/anti-d

umping/index_en.htm 
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4.2 The European Community Authorities of Anti-Dumping Proceedings 

The European Community authorities of anti-dumping proceedings can be categorized as follows: 

(1) The European Commission 

The European Commission is the EU's executive body. It represents the interests of the 

European Union as a whole. The Commission is composed of the College of Commissioners of 

28 members, including the President and Vice-Presidents. The Commissioners, one from each 

EU country, are the Commission's political leadership during a 5-year term. Each Commissioner 

is assigned responsibility for specific policy areas by the President.
75

 The candidate for 

President of the Commission is proposed to the European Parliament by the European Council 

that decides by qualified majority and taking into account the elections to the Parliament. The 

Commission President is then elected by the European Parliament by a majority of its 

component members (which corresponds to at least 376 out of 751 votes).
76

  

 

The Commission is divided into several departments and services. The departments are known 

as Directorate-Generals (DGs), each DG is classified according to the policy it deals with, of 

which the Trade Directorate –General is responsible for external economic relations including 

the trade defense of European production against international trade distortions such as dumping 

or subsidy. The Commissioner Cecilia Malmström is representing the EU in the WTO and other 

international trade forum. She is also evaluating the use of Europe's trade defense instruments 

and deciding on the best way forward.
77

 The Commission services deal with more general 

administrative issues or have a specific mandate. For example, European Anti-Fraud Office 

(OLAF) investigates fraud against the EU budget, corruption and serious misconduct within the 

European institutions, and develops anti-fraud policy for the European Commission.
78
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The European Commission plays an important role in the enforcement of the Community trade 

protection laws. Investigations are carried out by Commission officials. The Commission has 

the power to initiate and terminate proceedings and to impose provisional and definitive 

anti-dumping duties as well as, under certain conditions, to accept undertakings offered by 

foreign exporters or foreign governments. In addition, the Commission has responsibility to 

prepare proposals for the adoption of measures by the Council.
79

 

 

(2) The Council of Ministers 

The Council of ministers consists of one delegate from each Member State. The identity of the 

delegate varies depending upon the subject matter of the Council's deliberations. In a number of 

cases, the Council may only acts by a qualified majority vote on a proposal from the 

Commission. The Council is the main legislative body of the Community and the 

decision-making authority for all major decisions. In the anti-dumping proceedings, the Council 

is in charge of the adoption of final measures upon a proposal from the Commission.
80

 It has 

the authority to decide whether to impose definitive duties and order the collection of the 

provisional duties. 

 

(3) The Advisory Committee 

Any consultations provided for in the Basic Regulation shall take place within an Advisory 

Committee, which shall consist of representatives of each Member State, with a representative 

of the Commission as chairman. Consultations shall be held immediately at the request of a 

Member State or on the initiative of the Commission and in any event within a period which 

allows the time-limits set by the Basic Regulation. The Committee shall meet when convened 

by its chairman. He shall provide the Member States, as promptly as possible, no later than 10 

working days before the meeting, with all relevant information.  

                                                 
79
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Consultation shall cover, in particular:  

A. the existence of dumping and the methods of establishing the dumping margin; 

B. the existence and extent of injury; 

C. the causal link between the dumped imports and injury; 

D. the measures which, in the circumstances, are appropriate to prevent or remedy the injury 

caused by dumping and the ways and means of putting such measures into effect.
81

  

(4) The European Parliament 

European Parliament is the only directly-elected body of the European Union. The 751 

Members of the European Parliament are representative of the citizen. They are elected once 

every five years by voters right across the 28 Member States of the European Union on behalf 

of its 500 million citizens.
82

 The Maastricht Treaty established a procedure which grants the 

Parliament a right to veto certain acts proposed by the Commission and deliberated by the 

Council. Much of the Parliament’s work is done by standing committees which deal with 

various topics of Community interest.
83

 The Committee on External Economic Relations has 

issued several reports dealing with Community trade policy and the instruments of trade 

protection.
84

 

 

(5) The European Court of First Instance and the Court of Justice 

The General Court hears actions taken against the institutions of the EU by individuals and 

member states, although certain matters are reserved for the European Court of Justice. 

Decisions of the General Court can be appealed to the Court of Justice, but only on a point of 

law. Prior to the coming into force of the Lisbon Treaty on 1 December 2009, it was known as 
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the Court of First Instance. The Court of Justice is the chief judicial authority of the EU and 

oversees the uniform application and interpretation of EU law, in cooperation with the national 

judiciary of the member states. It also resolves legal disputes between national governments and 

EU institutions, and may take action against EU institutions on behalf of individuals, companies 

or organizations whose rights have been infringed. The European Court of Justice and Court of 

First Instance exercise various kinds of jurisdiction over anti-dumping measures and the 

procedures by which Commission and Council are adopted.
85

 

 

4.3 Price Undertakings in the EU Anti-Dumping Proceedings 

A distinguishing feature of the EU anti-dumping policy is its frequent use of price-undertakings 

measures in the past.  Pauwels and Springael (2002) indicate that the majority of anti-dumping 

cases before 1987 were concluded by price-undertakings, whereas Vandenbussche (1995) linkes this 

observation with the fact that before 1987 the majority of cases were against Eastern Europe 

countries. Combining these two results gives the impression that the EU has a strong bias towards 

accepting undertakings with regard to Eastern European countries.
86

  

 

In addition, the Declaration of the European Council held in Essen in December 1994, the 

Commission commits to give clear preference to price undertakings rather than anti-dumping duties 

in cases involving countries of Central and Eastern Europe and Turkey. In EU's practice, the 

cooperating exporters of Central and Eastern Europe and Turkey would receive an “Early Disclosure” 

which contains a summary of the essential facts and considerations on the basis of which the 

Commission intends to impose provisional measures. The "Early Disclosure" is to enable the subject 

exporters or producers to offer an undertaking to the Commission. If such undertaking is accepted, it 

will be applied from the date of taking effect of imposing provisional anti-dumping measures.
87
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Estela Montado (2006) further indicates that most price undertakings cases in the EU anti-dumping 

proceedings are accepted for the foreign firms which export the subject merchandises to the EU. In 

some cases, however, the final finding contains a mixture of undertakings and anti-dumping duties. 

He illustrated that price undertakings were granted to some individual firms while a residual 

anti-dumping duty would be applied to the remaining firms.  From the information of EU Official 

Journals, Estela Montado shows that during the period from 1985 to 1994, 231 antidumping cases 

were settled by the imposition of duties applied to all firms (67%), 90 cases ended in price 

undertakings measures to all firms (27%) and only 22 cases were settled by a combination of 

undertakings and duties (6%). From 1995 to 2003, 132 anti-dumping cases were ended with the 

imposition of duties applied to all firms (76%), 35 investigations terminated with price undertakings 

to all firms (20%) and only 7 cases ended with a combination of undertakings and duties (4%).
88

 

 

Price undertakings are divided into two types. One is the undertaking that exporters agree to raise 

their prices so that the dumping margin or the injurious effects thereof are eliminated. The other one 

is the undertakings that exporters agree to cease exports by the dumped prices to the EU. The 

provisions governing undertakings are laid down in Article 8 of the Basic Regulation. 

 

4.4 Investigation Procedures and Effects of Price Undertakings  

 

4.4.1 Exemption from Imposition Provisional or Definitive Anti-Dumping Duties 

When the preliminary determination of dumping and injury is affirmative, the European Commission 

may accept satisfactory and voluntary undertaking offers submitted by any exporter to revise its 

prices or to cease exports at dumped prices, if, after specific consultation of the Advisory 

Committee, it is satisfied that the injurious effect of the dumping is thereby eliminated. In such a 
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case and as long as such undertakings are in force, provisional duties
89

 imposed by the European 

Commission or definitive duties
90

 imposed by the Council shall not apply to the relevant imports of 

the product concerned accepting undertakings.   

 

Price increases under such undertakings shall not be higher than necessary to eliminate the margin of 

dumping and they should be less than the margin of dumping if such increases would be adequate to 

remove the injury to the Community industry.
91 The Parties which offer an undertaking shall be 

required to provide a non-confidential version of such undertaking, so that it may be made available 

to interested parties to the investigation.
92

 

 

4.4.2 Time Limit of Seeking or Accepting Undertakings  

 

According to Article 8(2) of the Basic Regulation, the European Commission may seek or accept 

undertakings only after a provisional affirmative determination of dumping and injury caused by 

such dumping has been made. Undertakings may not be offered later than the end of the period 

during which representations may be made pursuant to Article 20(5) of the Basic Regulation. As 

aforementioned, the "Early Disclosure" is to enable the subject exporters or producers of the Central 

and Eastern Europe and Turkey, which were granted preferential regime, to offer an undertaking to 

the Commission. However, the "Early Disclosure" would be received up to two months prior to the 

imposition of provisional measures. 

 

In addition, some companies which expressed an interest in offering undertakings within the time 

limit of Article 8(2) of the Basic Regulation, but failed to submit a duly substantiated offer within the 
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said time limit, were allowed by the Council to complete their undertaking offer within 10 calendar 

days after the entry into force of the imposition definitive anti-dumping duties.
93

 According to 

Article 6(9) of Basic Regulation, the anti-dumping investigations shall in all cases be concluded 

within 15 months of initiation, in accordance with the findings made pursuant to Article 8 for 

undertakings. 

 

4.4.3 Discretion of the European Commission 

The Union Institutions have wide discretion in accepting or rejecting undertaking offered by 

exporters or producers. According to Article 8(3) of the Basic Regulation, undertakings offered need 

not be accepted if the authorities of the importing Member consider their acceptance is 

impractical, for instance, if the number of actual or potential exporters is too great, or for other 

reasons, including reasons of general policy. The exporter concerned may be provided with the 

reasons for which it is proposed to reject the offer of an undertaking and may be given an 

opportunity to make comments thereon. The reasons for rejection shall be set out in the definitive 

decision. 

 

4.4.4 Termination of Investigation 

 

Where undertakings are, after consultation, accepted and where there is no objection raised within 

the Advisory Committee, the investigation shall be terminated. In all other cases, the Commission 

shall submit to the Council a report regarding the results of the consultation, together with a proposal 

that the investigation should be terminated. The investigation shall be deemed terminated if, within 

one month, the Council, acting by a qualified majority, has not decided otherwise.
94
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According to Article 14(2) of Basic Regulation, decisions accepting undertakings or terminating 

investigations or proceedings, shall be published in the Official Journal of the European Union. Such 

decisions shall contain in particular and with due regard to the protection of confidential 

information, the names of the exporters, the countries involved, a description of the product and a 

summary of the material facts and considerations relevant to the dumping and injury determinations. 

In each case, a copy of the decision shall be sent to known interested parties. 

 

4.4.5 Continuations of Investigations 

If the undertakings are accepted, the investigation of dumping and injury shall normally be 

completed. If a negative determination of dumping or injury is made, the undertaking shall 

automatically lapse, except in cases where such a determination is due in large part to the existence 

of an undertaking. In such cases it may be required that an undertaking be maintained for a 

reasonable period. In the event that an affirmative determination of dumping and injury is made, the 

undertaking shall continue consistent with its terms and the provisions of the Basic Regulation.
95

 

 

4.4.6 Expiry, Withdrawal or Violation of Undertakings 

A definitive anti-dumping measure shall expire five years from its imposition. Such an expiry review 

shall be initiated on the initiative of the Commission, or upon request made by or on behalf of 

Community producers. A notice of impending expiry shall be published in the Official Journal of the 

European Union at an appropriate time in the final year. The Community producers shall lodge a 

request no later than three months before the end of the five-year period. An expiry review shall be 

initiated by the Commission where the request contains sufficient evidence that the expiry of the 

measures would be likely to result in a continuation or recurrence of dumping and injury.  

Otherwise, the undertaking will automatically lapse when the anti-dumping measure expires, while a 

notice will be published in the Official Journal. Apart from the case of natural 
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expiration, undertakings may terminate by withdrawal or violation. In other words, the undertakings 

will remain in force until:  

 

(1) Automatically lapse:  

In the case of the natural expiration of anti-dumping measures or making negative determination 

of dumping or injury, price undertaking will be automatically lapse. (except in cases where such 

a determination is due in large part to the existence of an undertaking)
96

 

 

(2) Withdrawal or violation of undertakings: 

If undertakings are withdrawn, violated, or suspected of being violated, the Community 

authorities may impose provisional or definitive duties as follows:  

 

A. A provisional duty may, after consultation, be imposed in accordance with Article 7 on the 

basis of the best information available, where there is reason to believe that an undertaking 

is being breached or in case of breach or withdrawal of an undertaking where the 

investigation which led to the undertaking has not been concluded.
97

 

 

B. In case of breach or withdrawal of undertakings by any party to the undertaking, or in case 

of withdrawal of acceptance of the undertaking by the Commission, the acceptance of the 

undertaking shall, after consultation, be withdrawn by Commission Decision or Commission 

Regulation, and the provisional duty which has been imposed by the Commission or the 

definitive duty which has been imposed by the Council shall automatically apply, provided 

that the exporter concerned has, except where he himself has withdrawn the 

undertaking, been given an opportunity to comment.
98
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The Community Institutions have been confronted with a number of violations of 

undertakings, and the Commission would inform the exporters on the basis of which the 

acceptance of the joint undertaking should be withdrawn and the definitive anti-dumping duties 

should apply. The common cases of violating the undertakings and being withdrawn by the 

Commission are as follows: 

 

(1) To issue misleading declarations regarding the origin of the product concerned.
99

 

 

(2) To issue the undertaking invoices by selling the product concerned together with other products 

to the same customer, this is violating the cross-compensation clause of the undertaking.
100

 (The 

product not covered by the undertaking may be sold at artificially low prices in order to 

compensate the MIPs for the product concerned by the undertaking.) 

 

(3) The exporters set up a compensatory arrangement with at least one customer in the EU whereby 

an official invoice price at or above the MIPs and a “real” sales price below the MIPs were 

agreed and the difference was re-transferred to the customer in the EU as “refund”.
101

 

 

(4) To make misleading declarations regarding the identity of the exporter by issuing undertaking 

invoices for sales of the product concerned produced by the other company not subject to the 

undertaking. This practice is to avoid payment of the residual anti-dumping duty rate. 
102

 

 

(5) The company fails to allow officials of the European Commission to perform on-spot 

investigations at the premises of the Company to verify all information and data furnished.
103
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(6) The companies fail to submit quarterly reports which are complete, exhaustive and correct in all 

particulars.
104

  Non-compliance with reporting requirements also constitutes a breach of the 

undertaking.
105

 

     

(7) The company issues credit notes with no other economic justification but to lower the price 

shown on the invoice, which result in the resale price on average falling below the minimum 

re-sale price (MRP). Furthermore, it fails to take due account of the calculation of the MRP 

on ”cash or equivalent basis” , which lead to the average re-sale price of these transactions falls 

below the MRP.
106

 

 

(8) The volatility in prices on the market cannot be merely explained by an increase in the price of 

the main cost input, and thus it is not possible to index the MIPs.
107

 (Article 8(9) of the basic 

Regulation and the relevant clauses of the undertaking authorize the Commission to unilaterally 

withdraw the acceptance of the undertaking.) 

 

(9) After having consulted all parties concerned, the undertakings in their current form are not 

appropriate to counteract the injurious effect of dumping, since they present both considerable 

monitoring and enforcement difficulties and unacceptable risks. On this basis, and in accordance 

with the relevant clauses of the undertakings, which authorize the Commission to unilaterally 

withdraw the acceptance of the undertakings, thus the Commission has decided to withdraw the 

acceptance of the undertakings.
108
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(10) The company issued undertaking invoices for product concerned which were not covered by the 

undertaking and these transactions benefited from the exemption from the payment of the 

anti-dumping duty upon importation. This practice constitutes breaches of the undertaking.
109

 

 

Any interested party or Member State may submit information showing prima facie evidence of a 

breach of an undertaking. The subsequent assessment of whether or not a breach of an undertaking 

has occurred shall normally be concluded within six months, but in no case later than nine months 

following a duly substantiated request. The Commission may request the assistance of the competent 

authorities of the Member States in the monitoring of undertakings. 

 

4.5 Reasons for the Decrease of Price Undertakings in the EU 

 

In the past, the European Commission often used price undertaking measures in the anti-dumping 

investigation. Until 2001, about 40% of EU anti-dumping cases were settled by such measures.
110

 

However, the situation has changed over time. Between 2002 and 2014, 137 anti-dumping cases 

were settled by imposing definitive duties while 46 cases were solved by taking price undertaking 

measures. The percentage of using price undertakings measures has fallen from an average of 

40.66% between 1981 and 2001 to 25.14% during the period from 2002 to 2014 ( See Table 4).  

 

Armin Steinbach (2014) indicates that there are four reasons for the decrease of using price 

undertaking measures. First reason is related to the recent accession of Eastern European Countries 

to the EU, and simultaneously China became the main target country of anti-dumping proceedings 

whereas price undertakings were rarely used due to the monitoring and circumvention issues. 

Second, price undertakings are difficult to monitor and can be circumvented more easily compared 

with anti-dumping duties. Third, the suitability of price undertakings to remove the dumping and the 
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injury caused thereby, particularly in the case of high price volatility. Fourth, price undertakings may 

generate anti-competitive effects due to the use of minimum prices.
111

 

 

Between 1980 and 2002, most of the anti-dumping cases against Eastern European Countries were 

concluded by price undertakings.
112

 Tharakan (1991) argues that the European Commission is aware 

of the vulnerability of exporters of Eastern European countries when they face an affirmative 

dumping and injury finding. These exporters might have the difficulties in defending themselves. 

Thus, the European Commission tends to adopt the softer option of accepting undertakings as a 

compensation for their vulnerability. He indicates that governments may prefer to undertakings 

rather than duties because they hope to avoid foreign retaliation.  

 

In 1994, the EU Council decided to give preferential treatment to Eastern European Countries and 

such treatment illustrates the sharp decrease of using price undertakings after 2002. In 2004, ten 

Eastern European Countries entered the European Union and its common customs union precluded 

any further trade defense instruments.
113

 In other words, once these countries joined the Union, there 

is no anti-dumping measure could be targeted at them, so the number of price undertakings dropped. 

 

Furthermore, anti-dumping proceedings against China have become very frequent and account for 

45% of target countries or regions of imposing definitive anti-dumping duty between 2002 and 2014 

(See Figure 11). However, the price undertakings against Chinese exporters are used very rarely and 

accounted for 14% of target countries or regions of using undertaking measures (See Figure 12).  

One of the reasons for such a low percentage of taking undertakings might be explained by the fact 

that the EU does not grant the Market Economy Status (MES) to China.   
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Figure 11. Target Countries/Regions of Imposing Definitive Anti-Dumping Duty, 2002-2014  

 

Source: EU Statistic Covering Full Year, 2002-2014 
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Figure 12. Target Countries/Regions of Using Undertaking Measures, 2002-2014  

 

Source: EU Statistic Covering Full Year , 2002-2014 

China 
14% 

Bosnia and 
Herzegovina 

2% 

Brazil 
2% 

Russia 
24% 

Ukraine 
12% 

Thailand 
2% 

Macedonia 
2% 

India 
16% 

Romania 
2% 

Saudi 
Arabia 

2% 

USA 
2% 

Faeroe 
Islands 

2% Australia 
2% 

Norway 
6% 

Lithuania 
4% 

Slovakia 
2% 

Poland 
2% 

Czech Rep. 
2% 



61 

 

Since China joined the WTO in 2001, Article 15 of its Protocol of Accession allowed other WTO 

members to disregard China's prices or costs if Chinese producers under the anti-dumping cases 

cannot clearly show that market economy conditions prevail. The Article essentially authorized 

“Non-Market Economy” methodologies long used by the U.S. and the EU in anti-dumping 

proceedings. Taking advantage of this provision, the U.S. or the EU investigating authorities always 

use surrogate prices and costs to calculate China’s dumping margins. This comparison with surrogate 

prices and costs typically leads to much higher dumping margins.
114

 The revenue of imposing 

anti-dumping duty belongs to the EU whereas the additional income resulting from the price increase 

of undertaking belongs to Chinese exporters, the European Commission will prefer to the imposition 

of anti-dumping duties rather than the implementation of price undertakings measures.  It could be 

one of the reasons why the EU does not accept the price undertakings offered by Chinese exporters. 

The imposition of anti-dumping duties is deemed more practicable in terms of enforcement and 

monitoring whereas price undertakings are often difficult to monitor and can be circumvented more 

easily. 

 

In EU anti-dumping proceedings, the most frequent explanation for rejecting the offer of price 

undertakings is the lack of effective monitoring. Particularly the price undertaking contains a large 

number of potential exporters; a large number of different product types; a quantitative element; 

minimum prices up to a certain volume threshold; and a duty for the remainder of the imports that 

needs to be controlled by the authorities of the exporting country. However, the authorities of the 

exporting country are unable to provide sufficient guarantee. For example, certain prepared or 

preserved citrus fruits from China, Chinese authorities have not provided any guarantees to allow 

adequate monitoring in a context of companies not having been granted market economy 

treatment.
115
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Tharakan (1991) finds that the probability of price undertakings being accepted is low when too 

many exporters are involved. The greater the number of exporters, the higher the administrative 

burden to ensure whether the exporters are strictly in compliance with the condition of undertaking. 

For instance, the European Commission has rejected the undertaking offers from several individual 

exporting producers of certain iron or steel fasteners originating in China, 2009. One of the rejecting 

reasons is that too many actual or potential exporting producers (more than 100) involved in this 

anti-dumping proceedings while the European Commission considers it is too difficult to monitor for 

the huge number of exporters. However, under the political pressure, a lot of EU anti-dumping cases 

are still forced to settle by taking price undertakings measures. For instance, the European 

Commission has taken price undertakings measures offered by more than 100 Chinese exporters of 

solar panel. 

 

A product like footwear which is continuously changing due to fashion, it would be practically 

impossible to set a non-discriminatory price level that equally eliminates injurious dumping for a 

huge variety of entirely different models. Besides, a combined duty or undertaking price would have 

led to an unjustified burden on cheap shoes against the favor of more expensive shoes.
116

  Such 

products for a huge variety of entirely different models would be impractical and burdensome for the 

European Commission to monitor. Thus, the European Commission would be likely to reject the 

price undertakings of such products. 

 

In addition to the aforementioned procedural reasons, the European Commission rejected price 

undertakings for substantive grounds regarding the effective elimination of dumping and injurious 

effect. The most relevant element is the high volatility of prices for products concerned, because the 

price fluctuations combined with a fixed minimum price undermine the remedial effect of the price 

undertaking measures. Since high volatility can jeopardize the effectiveness of price undertaking, the 
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European Commission prefers to impose anti-dumping duties. The high volatility of prices for 

products concerned is mainly resulting from the price fluctuations of the raw materials. Thus, the 

undertakings prices could be adjusted by using an index to reflect fluctuations in raw material prices. 

However, if there is no stable relationship between the prices of products concerned and the main 

raw materials’ prices, it is difficult to establish correlation index. 

 

In such circumstances, it is impractical for undertakings prices to be adjusted by an index. Thus, in 

cases of rapidly increasing and highly volatile raw material prices, the Commission would reject the 

price undertaking.
117

 For instance, the certain iron or steel fasteners from China, the Commission 

rejected the offer of price undertakings due to a considerable volatility in prices of product concerned. 

The volatility is resulting from the volatility of raw material prices (steel wire rod prices).  

 

No matter the imposition of anti-dumping duty or the implementation of price undertakings, the main 

target sectors of anti-dumping measures are either chemicals or metals sectors  (See Figure 13、

Figure 14 ). Compare with products like shoes, it would be possible to set a non-discriminatory price 

level for the products of the chemicals and metals sector, and the level would equally eliminates the 

injurious dumping to the EU domestic industry. The chemicals and metals products are much easier 

to monitor than products like shoes.  With regard to the grounds of rejection, a comprehensive 

evaluation will be provided in chapter 4.8 of this paper. 

 

Another reason for rejecting price undertakings is the potential anti-competitive effects.  As a result 

of implementation of MIPs for price undertakings, it tends to exacerbate the conflict between 

anti-dumping and competition policies.  Anti-dumping is a trade remedy measure for domestic 

industries injured by import competition.  
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Figure 13. Target Sectors of Imposing Definitive Anti-Dumping Duty, 2002-2014 

 

Source: EU Statistic Covering Full Year, 2002-2014 
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Figure 14. Target Sectors of Using Undertaking Measures, 2002-2014  

 

Source: EU Statistic Covering Full Year, 2002-2014 
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Whereas the final objective of antitrust is to promote consumer welfare and productive efficiency 

which depend on market contestability and thus import competition often plays a key role.
118

 From 

an economic perspective, these two policies have different goals that finally may lead to conflicting 

situations. The most obviously conflicts are anti-dumping measures allowing an agreement on 

minimum prices and quantitative trade restrictions, however, such agreement are explicitly 

prohibited by competition law.
119

  

 

As aforementioned, if anti-dumping investigations were settled by using price undertakings, the 

welfare effects tend to be negative. The benefits of domestic producers are smaller than the loss in 

consumer welfare while such losses are caused by an anti-competitive effect of anti-dumping.
120

 

With regard to the anti-competitive nature of price undertakings, please refer to the introduction of 

chapter 4.9. 

 

4.6 Lesser Duty Rule Applied to Price Undertakings 

 

According to Article 9.1 of the Anti-Dumping Agreement, if a lesser duty is adequate to remove the 

injury to the domestic industry, then the lesser duty should be levied. Article 9.3 of Anti-Dumping 

Agreement provides that the amount of the anti-dumping duty shall not exceed the margin of 

dumping. On the basis of the aforementioned provisions, the amount of the anti-dumping duty shall 

not exceed the margin of dumping established but it should be less than the margin if such lesser 

duty would be adequate to remove the injury to the domestic industry. In other words, the maximum 

amount of anti-dumping duties is the dumping margin, while the minimum is whatever is needed to 

eliminate such injury. 
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The EU incorporated the lesser duty rule in various provisions of the Basic Regulation and made it 

mandatory for the Commission to apply this rule in provisional measures
121

, definitive measures
122

 

and price undertakings measures.
123

 The EU has the practice of calculating the dumping margin and 

injury margin. If the injury margin is lower than the dumping margin, the injury margin will be used 

as the punitive duties.  Due to lesser duty rule is not mandatory and the Anti-dumping Agreement 

does not specify how to calculate the injury margin, and the calculation of the injury margin is very 

complicated. Therefore, most of the WTO members, like the U.S., Canada or Taiwan, do not 

calculate the injury margin. They use the dumping margin to determine the dumping duty. 

 

According to Article 8 (1) of the Basic Regulation, Investigations may be terminated without the 

imposition of provisional or definitive duties upon receipt of satisfactory voluntary undertakings 

from any exporter to revise its prices or to cease exports at dumped prices, so that the 

Commission, after consultation, is satisfied that the injurious effect of the dumping is eliminated. 

Price increases under such undertakings shall not be higher than necessary to eliminate the margin of 

dumping and they should be less than the margin of dumping if such increase would be adequate to 

remove the injury to the Community industry. 

 

There is no any guideline provided by either the Anti-Dumping Agreement or the Basic Regulation 

to determine the level of an anti-dumping duty at which injury is removed, the Community 

institutions established, in practice, methodologies to calculate this level of duty by examining the 

level of price underselling or price undercutting, as the case may be, of dumped imports.
124
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According to the Article 8 (1) of the Basic Regulation, the level of price undertakings should be 

equal to either the margin of dumping or the amount necessary to remove injury sustained by the 

Community industry. Since the calculation of the injury margin is very complicated and 

technical, the paper merely uses the simple example to calculate the injury margin and explain the 

lesser duty rule.  Figure 15 illustrates that the injury margin is the difference between non-injurious 

price and export price, whereas non-injurious price  consists of the EU industry’s cost of production 

plus a reasonable profit margin. From Figure 16, we know that the injury margin is lower than the 

dumping margin, so the dumping duty rate will be the injury margin 20%. Applying to price 

undertaking cases, the prices of undertaking could only increase by 20%. 

 

EU imposed provisional anti-dumping duties on Chinese solar panels on June 4th, 2013. According 

to Article 7(2) of the Basic Regulation, a provisional anti-dumping duty should be imposed at the 

level of the lowest of the dumping and injury margins found in accordance with the lesser duty rule. 

In Chinese solar panels case, the duty rate should accordingly be set at the level of the injury found. 

The proposed rates of the provisional anti-dumping duties show at Table 17.  

 

Given the high rate of cooperation of Chinese exporting producers, the duty rate of “all other 

companies” was set at the highest level based on the companies, respectively, sampled or 

cooperating in the investigation. According to the lesser duty rule, the “all other companies” duty 

(67.9%) will be applied to those companies which had not cooperated in the investigation.  As to 

the cooperating non-sampled Chinese companies, the provisional duty rate is set at the weighted 

average rates of the sampled companies. Thus, the provisional duty were imposed at injury level at 

average 47.6% for the cooperating non-sampled Chinese companies, which is lower than the 

dumping level at an average of 88.5% in accordance with the aforementioned rule.
125
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Figure 15. How to Establish A Non Injurious Price for the EU Domestic Industry 

 

 

Source: European Commission 

Figure 16. The Lesser Duty Rule 

 

Source: Review of the EU Trade Defense Instruments in Brief (2013) 
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Due to the adoption of the provisional anti-dumping measures, a group of cooperating exporting 

producers, including their related companies in the PRC and in the EU, and together with the China 

Chamber of Commerce for Import and Export of Machinery and Electronic Products (hereinafter: 

‘CCCME’) offered a joint price undertaking in accordance with Article 8(1) of the Basic Regulation. 

The undertaking offer was also supported by the Chinese authorities. 

 

After a series evaluation of undertaking offers, the Commission adopted a decision to accept the 

undertaking offered by Chinese exporting producers of solar panels, as well as a regulation 

exempting these participating companies from the payment of provisional anti-dumping duties. As a 

consequence, those Chinese companies participating in the price undertaking has no need to pay any 

anti-dumping duties as of 6 August 2013, whereas those companies not participating still have to pay 

the anti-dumping duties. It is notable that the prices of undertaking are based on the injury margin in 

Table 17. The Proposed Rates of the Provisional Anti-Dumping Duties on Chinese Solar Panels 

Company Dumping 

margin 

Injury 

margin 

Duty Rate 

Changzhou Trina Solar Energy Co. Ltd; 

Trina Solar (Changzhou) Science and Technology 

Co. Ltd, 

93.3 % 51.5 % 51.5 % 

Delsolar (Wujiang) Co. Ltd, 112.6 % 67.9 % 67.9 % 

JingAo Solar Co. Ltd; 

Shanghai JA Solar Technology Co. Ltd; 

JA Solar Technology Yangzhou Co. Ltd; 

Shanghai Jinglong Solar Energy Technology Co. 

Ltd; 

Hefei JA Solar Technology Co. Ltd, 

99.0 % 58.7 % 58.7 % 

Other cooperating companies  88.5 % 47.6 % 47.6 % 

All other companies 112.6 % 67.9 % 67.9 % 

Source: Official Journal of the European Union 2013, L 152/5 
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accordance with the lesser duty rule. Thus, the export prices of Chinese exporting producers could 

not below the level of the injury margin to the EU domestic industry. 

 

4.7 Contents of Undertakings 

The Official Journal only contains a notice that the undertaking has been accepted, not includes the 

actual content of an undertaking because it is confidential. According the template of undertakings in 

the EU, the contents of undertakings typically contain the following items: 

 

(1) The definition of the expressions:  

The expressions are including “Product concerned” , “Annex”, “The Basic AD 

Regulation”, “Commercial Invoice”, “Commissions”, “Commission Decision” ,”Union” or 

“EU”, “Company” ,”Company Group”, “Definitive Regulation” ,”Direct Sales” or “Sold 

Directly” ,”First Independent Customer in the Union” ,”Indirect Sales” ,”Confidential” and 

“Non-Confidential” ,”Minimum Import Price(s)” or “MIP(s)” ,”Net Sales Price” ,”Product 

Code Numbers” or “PCNs” , “Related Party in the Union”, “Re-sale Invoice”, etc. 

 

(2) Product Scope of Undertaking: 

The Company understands that this Undertaking comprises three main elements, namely:  

A. The respect of MIPs for all exports to the Union of the Product Covered (refers to “Product 

Concerned”) which would otherwise be subject to the anti-dumping duty. In this 

regard, the Company undertakes only to make Direct Sales of the Product Covered to the 

First Independent Customer in the Union; 

B. The respect of formal requirements for all exports to the Union of the Product 

Covered, including the issue of export documentation; 
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C. The respect of other obligations for export to the Union of the Product Concerned so that 

the European Commission can effectively monitor this Undertaking. These include (a) the 

submission of detailed sales reports and (b) the acceptance of verification visits by the 

European Commission and/or the relevant authorities of Member States for the purpose of 

controlling such sales reports; and (c) the requirement to consult with the European 

Commission. 

 

(3) The establishment of a minimum import price in Euro: 

A. The Company undertakes to ensure that the Net Sales Price of all Direct Sales shall be at or 

above the MIPs set out below. 

 

 

 

 

 

 

 

B. The minimum import price may be set on a CIF EC frontier duty unpaid basis, or on an 

ex-factory basis or on a FOB basis.  All the prices should converted into EUR using the 

respective monthly average exchange rates published by the European Central Bank 

(Internet address: http://www.ecb.int). In addition, since the lesser duty rule is applied to 

price undertaking measures, the minimum price may be calculated based on the 

non-injurious price level found during the investigation period. In order to reflect the 

incidence of the raw material price fluctuations in the non-injurious price, the minimum 

price will be indexed on a regularly basis. The indexation will take place each month or 

quarter. 

 

Product 

Code 

Number 

(PCN) 

Company 

Product 

Code (CPC) 

Plain Language 

Product description 

European Community 

Combined Nomenclature 

Code Number  

 

MIP in 

EURO/  

TONNE 

based on  

     

 

http://www.ecb.int/
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C. Each complete quarter of application of this undertaking, the element shall be calculated by 

dividing the average raw material prices for the three complete months preceding the last 

month of the current quarter.  For example, the Minimum Price for the quarter of January 

to March inclusive in any given calendar year would be calculated by reference to the 

average raw material prices gathered during the preceding September, October and 

November of the previous calendar year.  The Minimum Price of April to June inclusive 

would be referenced against raw material prices of December the previous year, January 

and February, and so on. This leaves the last month in any quarter as the period in which 

the Company is able to calculate the Minimum Price for the forthcoming quarter, before 

implementing the same on the first day of the next quarter. 

 

D. The exporters should be aware that sales of the product concerned which do not fall within 

the scope of the Undertaking are subject to anti-dumping duty. Besides, the exporters do 

not have the option to sale part of the product concerned at or above the MIPs, and part of 

them below the MIPs with payment of the anti-dumping duty. The Company undertakes 

not to sell any other type of merchandises produced or traded by the Company to the same 

customer to which the Company sells the product concerned. 

 

(4) Export Documentation: 

The Company undertakes to ensure that all shipments of the Product Covered to the Union 

under the terms of this Undertaking are covered by a Commercial Invoice issued by the 

Company which including a declaration of conformity with its terms.  It should be aware that 

the exemption of sales of the product concerned from the anti-dumping duty is conditional on 

the presentation to the Union customs authorities of a Commercial Invoice which includes the 

full product description and plain language PCN description. 
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(5) Monitoring and Reporting: 

The content of undertakings provided that the Undertaking shall be subject to monitoring by the 

European Commission and the relevant authorities of the Member States. In addition, the 

company group undertakes to co-operate in providing all information considered necessary by 

the European Commission for the purpose of ensuring compliance with this undertaking and to 

allow officials of the European Commission and/or the relevant authorities of the Member 

States to verify on-spot, even without prior notice, the accuracy and veracity of all information 

and data furnished. Besides, the company group agrees that, should the European Commission 

find indications or proof that misleading or otherwise incorrect documentation (including 

commercial invoices or import declarations) has been presented at the importation of the 

product concerned into the Union, such information may be passed on to the Anti-Fraud 

Services of the European Commission and/or the relevant authorities of the Member States.    

             

(6) Consultation: 

The content of undertakings provided that the Company undertakes to consult with the 

European Commission either at its own request or at the request of the European Commission 

regarding any difficulties or questions, technical or otherwise, which may arise during the 

implementation and subsequent application of the Undertaking. If, subsequent to the acceptance 

of this Undertaking, the Company has the intention to establish a party in the EU to which it 

will be related, the Company undertakes to consult the European Commission immediately. 

If, at the time of acceptance of this Undertaking, the Company has a party in the EU to which it 

is related, but which was not taken into account for the dumping calculation, and it has the 

intention to sell to that party the product concerned, the Company undertakes to consult the 

European Commission immediately. 
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(7) Breaches of the Undertaking: 

The Company Group undertakes not to breach any of the provisions of the Undertaking. The 

provisions of violations would be provided in the content of undertaking. The common 

provisions of violations are as follows: 

A. Failure to provide, periodically, information relevant to the fulfillment of such 

undertaking.
126

 

 

B. Giving misleading descriptions of the quantities, or characteristics or qualities of any sale 

of the product concerned. 

 

C. Making misleading declarations regarding the origin, the customs classification of the 

product concerned or the identity of the exporter. 

 

D. Issuing a Commercial Invoice or Re-sale Invoice which for the Net Sales Price is not in 

conformity with the MIPs. 

 

E. Taking part in a trading system leading to a risk of circumvention (and/or by concealing 

the existence of such a system at the time of signature of the Undertaking). 

 

F. Changing the physical characteristics of the product concerned with insufficient due cause 

or economic justification so that it falls outside the scope of the anti-dumping measures. 

 

G. Selling the any other product produced by the Company or traded by the Company to the 

same customer to which the Product Covered is sold. 
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(8) Withdrawal: 

The content of undertakings provided that: 

A. the Company understands that pursuant to Article 8(9) of the Basic Regulation, where the 

Undertaking has been breached and acceptance withdrawn by the European Commission, or 

where acceptance is withdrawn voluntarily by the Company, a definitive anti-dumping duty 

will be imposed on the basis of the facts established in the investigation which led to the 

imposition of the current level of duty.  

 

B. The Company Group should be aware that acceptance of the Undertaking by the European 

Commission is based on trust and that any action(s) which would harm the relationship of 

trust established with the European Commission shall justify the immediate withdrawal of 

acceptance of the Undertaking by the European Commission and the imposition of 

anti-dumping duties. 

 

C. The Company should be aware that no matter the European Commission or itself may 

withdraw acceptance of this Undertaking at any time during its period of application. In 

such circumstances, the Company undertakes to respect the MIPs set out in this undertaking 

and to continue making reports of its sales to the Union until such time as anti-dumping 

duties are imposed. 

 

(9) General provisions and entry into force: 

Any other provisions regarding the right or obligation of the company will be provided in this 

part, the common provisions are as follows: 

 

A. This Undertaking shall be subject to the provisions of Articles 11(2) and 11(3) of the Basic 

Regulation. 
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B. This Undertaking will enter into force on the day the Definitive Regulation exempting the 

Company from the payment of anti-dumping duty, and shall remain valid until the European 

Commission withdraw its acceptance of the Undertaking, or the Company withdraws the 

Undertaking. 

 

C. Should the definitive anti-dumping duty imposed pursuant to the Investigation be suspended 

in accordance with Article 14(4) of the Basic AD Regulation, the requirement to respect the 

minimum price element of this Undertaking will also be automatically suspended for the 

same length of time. However, in such a case, all other provisions of this 

Undertaking, notably those regarding Monitoring and Reporting will remain in force. 

 

D. Together with this limited version, the Company will provide the Commission with a 

non-limited version of this Undertaking and its Annexes, so that it may be made available to 

other interested parties to the Investigation. 

 

E. The Company should declare that all information provided in this undertaking is correct and 

valid and complete at the time when this undertaking is signed. 

 

Finally, the details of the company and related party in the Union will be provided in this 

undertaking. 
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4.8 Grounds for Accepting or Rejecting Undertakings 

 

The decision whether or not to accept the offer for a price undertaking must be made in conformity 

with Basic Regulation. Van Bael and Bellis (2011) consider that the only substantive condition for an 

undertaking to be acceptable is that the European Commission must be satisfied that the injurious 

effect of the dumping will be eliminated by the undertaking.
127

 He further indicates that the 

Commission’s policy is now to accept only the following types of undertakings: 

(1) Pure price undertakings; and 

(2) Price undertakings up to an annual volume threshold. Quantities imported in excess of the 

annual volume threshold are subject to the anti-dumping duty.   

 

For instance, Ammonium nitrate originating in Russia and Ukraine (2008), the exporting producers 

offered to sell the product concerned at or above price levels which eliminate the injurious effects of 

dumping. They offered a certain quantitative ceiling in order to avoid that their imports could 

influence the prices in France or in the United Kingdom. The level of the quantitative ceilings is set 

in total around 12 % of the total Community consumption of the product concerned.
128

 The 

undertakings of pure volume restrictions are no longer accepted, for example, Ammonium nitrate 

originating in Poland and Ukraine (2000), pure quantitative undertakings were rejected. 

 

Armin Steinbach (2014) indicates that the European Commission has developed a comprehensive 

case-law and considers an undertaking offer against the background of (1) whether such an 

undertaking is an effective remedy; (2) whether its acceptance is consistent with other general 

Community policies; (3) whether the undertaking can be easily monitored and implemented in 

practice.  On such basis, the reasons to reject price undertakings can be classified into two 

categories: (1) the effective monitoring of price undertakings and the risk of circumvention; (2) the 

                                                 
127

 Van Bael and Bellis (2011). Page 422.428 
128

 Ammonium nitrate (Russia, Ukraine), 2008 O.J. (L185) Page 43. at recital 12 
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suitability of price undertakings to effectively remove the dumping and the injurious effects 

thereof.
129

 

 

Estela Montado (2006) statistically analyzes the economic and political hypotheses regarding the 

determinants of the decisions on acceptance of price undertakings versus the imposition of definitive 

duties between 1995 and 2003. He uses reports published in the Official Journal of EU and other 

sources. It contains information on 174 anti-dumping investigations initiated as aforementioned 

period in which an affirmative of dumping and injury decision has been made. The results of the 

analysis are as follows: 

 

(1) A higher industrial concentration, employment and value added are related to an increase in the 

probability of undertakings being accepted. This is obviously essential given that the grounds for 

accepting undertaking are not openly stated in the publications of the Official Journal 

and, therefore, remain mostly unknown.  

 

(2) Bown et al’s suggestion (2003) that less developed countries are targeted by US anti-dumping 

measures because of differences in administrative capacity and limited retaliatory ability. The 

evidence indicates that the potential loss from retaliation has not prevented the European 

Commission from imposing anti-dumping duties. The “tougher” instrument of anti-dumping 

duties is more likely to be imposed on those trading partners that have a bigger share of EU 

exports because these in turn use anti-dumping measures heavily against the EU.  

 

(3) The EU trade deficits with the country of the defendant are associated with an increase in the 

probability of duties being imposed. 
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(4) The results indicate that the European Commission is less likely to apply the “softer” remedy of 

price undertaking in cases involving non-market economies. Article 15 of Anti-Dumping 

Agreement states that “ It is recognized that special regard must be given by developed country 

Members to the special situation of developing country Members when considering the 

application of antidumping measures under this Agreement. Possibilities of constructive 

remedies provided for by this Agreement shall be explored before applying anti-dumping duties 

where they would affect the essential interests of developing country Members”. 

Interestingly, there is no evidence that the EU takes into account the possibility of constructive 

remedies when deciding this type of measures imposed.  

 

(5) As Veugelers and Vandenbussche (1999) suggest an increasing importance of consumer interests 

in the government welfare function leads to an increasing number of anti-dumping duties and a 

decreasing number of undertakings, in the presence of domestic and international cartels. This 

theoretical research suggests that the tendency towards duties rather than undertakings may be 

the result of a change in the European Commissions’ preferences.
130

 

 

The Basic Regulation provides that the Community Institutions must set out the reasons for rejecting 

an undertaking in the definitive decision.
131

 According to the definitive decisions, the rejecting 

reasons can be categorized as follows: 

 

(1) The importers come forward with price undertaking requests but these requests were deemed 

irrelevant because dumping is caused by exporters not importers. The exporters should revise 

their prices to eliminate such dumping and the injury caused thereby or cease to export by 

dumped prices.
132
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(2) The violation of a previous undertaking.
133

  

 

(3) The exporters did not cooperate with the European Commission to fill in the questionnaires 

during the course of anti-dumping investigation and thus the Commission is unable to know 

their dumping margin through the questionnaires to decide the prices of undertakings. In the 

same situation, if the exporting producers did not produce or export the product concerned to 

EU during the period of investigation, The Commission would reject the offer of price 

undertakings.
134

  

 

(4) The exporters, the producers and the authorities of the exporting country do not provide the 

necessary guarantees regarding the prevention of the injurious effects of dumping so as to allow 

the Commission to monitor effectively.
135

 

 

(5) The product concerned is characterized by a large number of product types, with significantly 

different prices and some characteristics not easily discernible upon importation. It would be 

practically impossible to set up minimum prices for each product type and to be monitored by 

the Commission as well as by the customs authorities of the Member States upon 

importation.
136

 

 

(6) The product concerned is a commodity product with a considerable volatility in prices even in 

the very short term, and therefore not very suitable for a fixed price undertaking, the volatility is 

due to the variation in prices of raw materials and exchange rates. Not only raw material prices 
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but also exchange rates fluctuate significantly, thus it would be virtually impossible to establish 

an index so as to adjust undertaking prices.
137

 

 

(7) The exporting producers sell together with the product concerned and other products to the 

same customers, thus creating a significant risk of cross-compensation of prices. The nature of 

the product and its complex marketing make it practically impossible to establish MIPs for each 

product type, which could be properly monitored by the Commission without serious risk of 

circumvention.
138

 

 

(8) The exporting producers have not cooperated with the investigation, the European Commission 

did not grant them the Market Economy Treatment or Individual Treatment, and thus it would 

be impossible to set up the minimum prices.
139

 

 

(9) There are too many exporters involved in the proceedings. The number of actual and potential 

exporting producers was considered too great for an undertaking to be workable, as it would 

render any type of price undertaking very difficult to monitor.  Besides the product concerned 

is characterized by hundreds of different product types, with some characteristics not easily 

discernible upon importation.
140

 However, the Commission has accepted the offer of Chinese 

solar panel which also has more than 100 exporters involved. It seems to be a remarkable 

exception to the general trend. 

 

 

                                                 
137

 Certain pre- and post-stressing wires and wire strands of non-alloy steel (China),2009 O.J. (L118) Page 1, at recitals 

88 and 89; Certain welded tubes (Belarus, China, Thailand, Ukraine, Russia),2008 O.J.(L343) Page 1, at recital 346; 

Certain prepared or preserved citrus fruits (China),2008 O.J.(L 350) Page 35, at recital 72 
138

 Ironing boards (China, Ukraine), 2007 O.J. (L109) Page 12, at recital 68; Monosodium glutamate (China), 2008 O.J. 

(L 332) Page 1, at recital 67. 
139

 Hand pallet trucks and their essential parts (China), 2005 O.J. (L189) Page 1, at recital 88 
140

 Certain iron or steel fasteners (China), 2009 O.J. (L29) Page 1, at recital 219; Cotton-type bed linen (Pakistan) 2004 

O.J. (L 66) Page 1, at recitals 135-137 ; 2006 O.J.(L121) Page 14, at recital 71 
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4.9 Antitrust Aspects of Price Undertakings  

 

The purpose of price undertaking is to offset either dumping or injury, whichever is the lowest. If the 

product concerned of imports accounting for a great part of the EU market establishes such minimum 

price undertakings, effectively an EU-sponsored cartel is created aimed at maintaining a certain 

minimum price.
141

 

 

Article 101 of the Treaty on the Functioning of the European Union (TFEU) prohibits cartels and 

other agreements that could disrupt free competition in the European Economic Area internal market. 

Price undertaking measure is to set the minimum price level which eliminates the dumping margin or 

injury margin of exporters, whereas the goal of competition law is to promote the welfare of 

consumers and productive efficiency. Thus, there seems to be a conflict between price undertaking 

and competition law. Particularly when the European Commission increases the transparency of 

price floor, price undertakings will deteriorate the effect of competition. 

 

In order to avoid any restriction of competition, the European Commission does not publish the 

content of price undertakings in EU Official Journal. However, according to different market 

structures, particularly in a duopolistic or oligopolistic market structure, a price undertaking would 

likely become transparent to domestic and foreign competitors while such minimum price level will 

be applicable for the entire market. In such situation, price undertakings form a conspicuous contrast 

to the anti-trust law. The anti-trust law tries to stimulate price competition so as to provide consumers 

with the lowest possible price. However, the high degree of transparency among the market 

competitors exacerbates the negative competitive effects.  
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 Edwin Vermulst (1999). Page 11 
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For instance, the transparency would likely be increased when the European Commission determines 

the “normal value” of the product concerned by using the cost of an “analogue country” plus the 

normal profit margin of 5% which the Commission often suggests in its injury margin calculation. 

Due to this approach of the European Commission, those trading competitors could calculate the 

undertaking price of the others. Conversely, the imposition of anti-dumping duty would be less likely 

generates anti-competitive effect than price undertakings, because different transactions of exporters 

will be charged various prices not the fixing ones. Therefore, an ad-valorem duty is a more effective 

trade remedy instrument than price undertakings tends to increase market competition.
142

 

 

 

In 2013, the European Commission imposed definitive anti-dumping duties in 12 cases, and accepted 

2 price undertaking cases. Among which, one case of price undertaking was offered jointly by a 

group Chinese exporters of solar panels. This price undertaking measure covers approximately 75% 

of Chinese solar panel exports to the EU, imports of solar panels and the key components (i.e. cells 

and wafers) will exempt from imposing anti-dumping duty for a certain price floor and an annual 

restrictive quantity. The residual anti-dumping duty of 47.6% applied to imports by exporters who 

did not offer or violate the terms of price undertakings. 

 

The decision of the European Commission to accept a joint price undertaking by a large group of 

Chinese solar panel producers or exporters raises the question whether the European Commission 

can effectively monitor and avoid the risk of circumvention. In addition, it implements a horizontal 

price fixing arrangement seems have already breached Article 101(1) TFEU. It seems very difficult 

to reconcile the concept of a joint minimum import price offer with the fundamental principles of 

competition.
143
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 Armin Steinbach (2014). Page 182-184 
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  Christoph Herrmann, Bruno Simma, Rudolf Streinz (2015). Page 389,391 
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Chapter 5: Price Undertaking under Taiwan’s Anti-Dumping Law  

5.1 Taiwan’s Anti-Dumping Proceedings 

In the past thirty years, anti-dumping measures have become one of the most frequent used trade 

protect instruments by Taiwan’s domestic industries. The Implementation Regulations was enacted 

by the MOF on November 7th 1984, and was amended in 1994, 2001, 2005 and 2016 respectively. 

The recent amendment of the Regulations was in February 2, 2016, including the definition of terms; 

the deadline for the application submitted to Tariff Commission; the disposition and decision 

procedure of withdrawn, price undertakings, new shipper review etc., Until March 22 2016, 63 cases 

were initiated investigation and 17 cases were levied anti-dumping duties after investigation. Among 

which, 8 cases were taken price undertaking measures at the same time. China, with its growing 

trade volume and economic development, has recently become a target country for the 

implementation of anti-dumping measures. Figure 18 shows that China has become the first target 

country and accounts for 35% of countries which are being imposed definitive anti-dumping duties.  

 

 

 

 

 

 

 

 

 

 

 

 

Figure 18. Target Countries of Imposing Definitive Anti-Dumping Duty, 1995- 2014 

 

Source: WTO Statistics on anti-dumping measures 
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Taiwan's anti-dumping system imitates that of the U.S., thus there are two competent authorities 

involved in the investigation. The MOF is in charge of the dumping investigation and the 

International Trade Commission (ITC) of the Ministry of Economic Affairs (MOEA) is responsible 

for the injury investigation. An anti-dumping investigation begins with filing of a petition toward the 

MOF by a domestic industry producing a like product. The MOF will examine the petition within 40 

days to decide whether the prima facie evidence of dumping and injury is legally sufficient. If 

yes, the MOF will submit the petition to the Tariff Commission to decide whether the investigation 

should be initiated, otherwise, the MOF will reject the application.  

 

A petition must be filed on behalf of an industry, if (1) the domestic producers who support the 

petition account for at least 25 percent of the total production of the domestic like product, and (2) 

the domestic producers who support the petition account for more than 50 percent of the production 

of the domestic like product produced by that portion of the industry expressing support for or 

opposition to the petition.
144

 

 

Upon the initiation of the investigation by the MOF, the ITC must investigate within 40 days whether 

there is a reasonable indication that the domestic industry producing the like product has been 

suffered the material injury or a threat of material injury by the allegedly dumped imports. If the 

preliminary injury determination of ITC is affirmative, the MOF begins its dumping 

investigation, otherwise the investigation will terminate. In the case of the affirmative injury 

preliminary determination, the MOF will send the questionnaires to foreign producers or exporters 

and then calculate the dumping margins according to the information provided in the responding 

questionnaires. Subsequently, it will publish the result of calculation in a dumping preliminary 

determination. 
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 Article 5.4 of Anti-Dumping Agreement 



86 

 

No matter the preliminary determination of dumping is affirmative or negative, the investigation will 

be continued. The MOF will submit the result of preliminary determination to the Tariff Commission. 

If both preliminary determinations of dumping and injury are affirmative, the provisional 

anti-dumping duty will be imposed. After the preliminary determination of dumping, the MOF 

officers will conduct on-site verifications at the premises of foreign manufacturers in order to verify 

the accuracy of the information provided to MOF.  

 

If the final determination of dumping for all exporters is negative or their dumping margins are all de 

minimis, the investigation will be terminated. Otherwise, the ITC must, within a prescribed statutory 

time, make a final determination of whether a domestic industry is suffering a material injury or a 

threat of material injury. If both of the final determinations of dumping and injury are 

affirmative, then the definitive anti-dumping duties will be imposed. The Maximum duration of 

anti-dumping duties is 5 years, unless a Sunset Review, covering both dumping and injury, is 

initiated before the expiry of the 5 years and it is determined that the expiry of the duty would be 

likely to lead to the continuation or recurrence of dumping and injury.
145

 With regard to Taiwan's 

Anti-Dumping procedures and the time frame of each phase please see Table 19. 

 

Among 17 anti-dumping cases which are levied Ad valorem duties, 6 subject products are originating 

in China including towel, certain footwear, Benzoyl Peroxide, Sodium Formaldehyde 

Sulfoxylate, Portland cement and cold-rolled stainless steel. Except Sodium Formaldehyde 

Sulfoxylate, those subject products currently are being levied definitive anti-dumping duties. 

Towel, certain footwear and cold-rolled stainless steel have also been taking the undertaking 

measures. The following part would briefly elaborate the investigation procedures of subject product 

on Chinese towel and certain footwear. 
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 Judith Czako, Johann Human and Jorge Miranda (2003)- Anti -Dumping Investigations, Page 8. 
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(1) Towel products originating in China 

On March 1, 2006, the anti-dumping investigation of the subject product on Chinese towel was 

initiated by ex officio of the MOF. In the final determination, the MOF announced that an 

anti-dumping duty of 204.1 percent would be imposed on Chinese towel imports, with a 

five-year validity starting from June 1, 2006.  In addition, the MOF accepted the price 

undertakings offered by 6 exporters on September 19, 2006. The investigation of Sunset Review 

was initiated on March 21, 2011. The ITC and MOF made a determination that the revocation of 

the anti-dumping duty on Chinese towel products would be likely to lead to continuation or 

recurrence of dumping and injury to the domestic industry. Hence, the anti-dumping duty 

continued to be levied from December 20, 2011 to December 19, 2016 and price undertaking 

measures of 6 exporters has remained in force ever since. 

 

(2) Certain footwear originating in China 

The anti-dumping investigation of Chinese certain footwear was initiated on October 13, 2006. 

The scope of subject product includes men's footwear, high heels, boots, children's 

shoes, sandals and casual footwear, but not includes sports shoes and slippers. The MOF 

announced on July 12, 2007 that it would levy an anti-dumping duty of 43.46 percent on 

footwear imported from China and retroactive to March 16, 2007 when the MOF started 

imposing provisional anti-dumping duties on the subject products. At the same time, the MOF 

has accepted price undertakings offered by 48 exporters. The investigation of Sunset Review 

was initiated on December 19, 2011. The determination of dumping and injury was 

affirmative, and thus the MOF announced on December 13, 2012 that an anti-dumping duty of 

43.46% would be continuously imposed for another 5 years until December 12, 2017. 

Furthermore, the MOF accepted the price undertaking offered by 82 exporters on April 

17, 2013. 
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Table 19. Flow Chart of Disposition Procedures for Anti-Dumping and Countervailing Cases 

 

Source: Implementation Regulations 
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5.2 Price Undertakings in the Taiwan’s Anti-Dumping Proceedings 

5.2.1 before the Amendment of Implementation Regulations 

The provisions of price undertakings are prescribed in Article 23 to Article 25 and Article 44 of the 

Implementation Regulations. The first paragraph of Article 23 prescribes that following the 

preliminary determination, upon receipt of satisfactory undertakings from the government of the 

exporting country or the foreign exporters to eliminate the effect of the injury sustained in the 

dumping, or other effective measures, so as to remove the injury to domestic industry, the MOF may 

accept such undertakings.  The MOF may also suggest the use of such undertakings to the 

governments of the exporting countries or the foreign exporters. The second paragraph of Article 23 

provides that with respect to the undertaking accepted pursuant to the preceding paragraph, the MOF 

should request the government of the exporting country or the foreign exporters to periodically 

provide information relevant to the fulfillment of such undertakings. 

 

The first paragraph of Article 24 stipulates that upon acceptance of the undertakings pursuant to 

Article 23, the MOF may suspend investigation and the provisional imposition of an 

anti-dumping, and notify the applicant and the known interested parties and make public a notice 

thereof.  The second paragraph of Article 24 provides that where the government of the exporting 

country or the foreign exporter is in violation of the undertakings, the authorities concerned shall 

continue the investigation pursuant to Article 14. In cases when anti-dumping duty was not 

provisionally imposed or when such imposition was suspended, the MOF may, when 

necessary, provisionally impose the anti-dumping duty after submission of facts available to the 

Tariff Commission for determination. Where the imposition of an anti-dumping duty is 

determined, the definitive duties may be levied on products imported not more than 90 days before 

the application of such a provisional imposition of the duties.  However, the imposition of definitive 

duties shall not apply to products imported prior to the violation.  
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The first paragraph of Article 25 regulates where the MOF accepts the undertakings pursuant to 

Article 23, the authorities concerned may continue the investigation ex officio, or at the request of 

the government of the exporting country or the foreign exporters. The second paragraph prescribes 

that where a negative determination of dumping or injury is made, the undertaking shall 

automatically lapse, except in cases where such a determination is due in large part to the existence 

of the undertaking.  

 

The last paragraph of Article 44 prescribes the Sunset Review procedures of undertakings, namely 

regarding the case where undertakings have been accepted pursuant to Article 23, the provisions of 

paragraph 1 and paragraphs 3,4,5 and 6 shall apply mutatis mutandis to the procedures used thereof. 

 

5.2.2 after the Amendment of Implementation Regulations 

Aforementioned undertakings provisions Article 23, Article 24, and Article 44 were amended by the 

MOF on February 2, 2016. Simultaneously, the MOF deleted Article 25 and added Article 25-1. The 

amended content of the undertakings Articles is as follows:  

(1) Article 23:  

(a) the second paragraph: With respect to the undertaking pursuant to the preceding 

paragraph, the government of the exporting country or the foreign exporters shall 

submit the application in writing within 30 days from the next day after issuing 

the public notice of the dumping preliminary determination. 

(b) the third paragraph: Undertaking application shall state and commit the following 

items: the scope of product concerned and the terms of undertaking; the export 

price of product concerned will be no less than the price of undertaking; the 

information related to the fulfillment of undertaking will be provided on a regular 

basis; the information related to the fulfillment of undertaking will be reviewed by 

the competent authority; the acceptance of on-the-spot verification to be 
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conducted by the competent authority when necessary; the commitment for not 

taking any compensatory arrangement or in any other form to affect the results of 

the undertaking; the provision of other requirements that the competent authority 

deems necessary. 

(c) the fourth paragraph: the MOF shall provide the competent authority in charge of 

the domestic industry or the interested party with the opportunity to express their 

opinion with respect to undertakings.  

 

(2)  Article 24: Undertakings application should be submitted to Tariff Commission for decision, and 

if the Commission decides to accept the undertakings, the MOF may suspend the investigation 

and the provisional imposition of an anti-dumping duty, and notify the applicant and the known 

interested parties and make a public notice thereof.  Undertakings offers may not be accepted if 

the MOF or Tariff Commission considers the acceptance impractical, for example, if the number 

of the actual or potential exporters is too great, or for the other reasons, including reasons of 

general policy, and notify the applicant and the known interested parties and make a public notice 

thereof.  Article 25 has been deleted and then moved to the second paragraph and third paragraph 

of this Article.  

 

(3) Article 25: deleted 

 

(4) Article 25-1:  

(a) the first paragraph: It prescribes that the Tariff Commission decides to accept the 

undertakings offered by the government of the exporting country or foreign 

exporters. Those parties should commit to fulfill undertakings in accordance with 

their commitments and agree to be verified by the MOF.  

 



92 

 

(b) the second paragraph: It divides into two parts: (a) the cases which the final 

determination has been finished and the level of dumping margin has been 

decided, the anti-dumping duties should be levied based on the level. (b) the cases 

which the final determination has not been finished, the investigation should be 

accomplished as soon as possible. 

 

(5) Article 44: Before the determination of the Sunset Reviews has been finished, the undertakings 

measures remain in force. The residual part remains the same as original Article 44. 

 

5.3 The Anti-Dumping Measures of Chinese Certain Footwear 

 

With regard to undertakings measures of Chinese towel, certain footwear, and cold-rolled stainless 

steel, the MOF accepted much more undertakings offered by Chinese exporters against certain 

footwear comparing with the other 2 cases. Therefore, the following part will analyze the trend 

changes of import volume and price by imposing anti-dumping duties or taking price undertakings 

measures against Chinese certain footwear. 

 

Figure 20 illustrates the trend changes of import volume and average import price of imposing 

anti-dumping duties on Chinese certain footwear between 2007 and 2014. The imposition of 

anti-dumping duties decreases the import quantities and increases the average import price. The 

range of average import price is from NTD$ 139 per pair to NTD$ 350 per pair.  Figure 21 shows 

the trend changes of import volume and average import price of taking price undertaking measures 

on the same subject products between 2007 and 2014. The implementation of price undertakings 

increases both the import volume and average import price. The range of average import price is 

from NTD$ 600.54 per pair to NTD$834.17 per pair during the same period.   
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Figure 20. the Trend Changes of Import Volume and Price of Imposing Duties, 2007-2014 

 

Source: Customs Administration, Ministry of Finance 

 

 

 

 

 

2007  2008 2009 2010 2011 2012 2013 2014 

Import Volume(Pairs) 15,411,374 8,033,804  6,854,781  7,716,046 7,510,353 7,695,492  6,090,559  7,060,579  

Average Import Price(NTD) 139 271 247 262 306 322 350 328 
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Figure 21. the Trend Changes of Import Volume and Price of Price Undertakings, 2007-2014 

 

Source: Customs Administration, Ministry of Finance 
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From Figure 20 and Figure 21, we find that the average import price of the subject products granted 

price undertaking is almost 2 to 4 times higher than the price of the subject products imposed 

anti-dumping duties. If we take this observation at face value, it seems reasonable to conclude that 

the price undertaking measures do give full play to the purpose of bringing up the price level of the 

import goods. However, the story might not be so simple.  

 

Before we delve into the details, a fundamental difference between the undertakings and duties 

should be noticed. In the case of imposing anti-dumping duties, the exporters can set the price level 

for their merchandises on their own free will. On the contrary, when it comes to the price 

undertakings, the product concerned shall be sold above the minimum price level state in the price 

undertaking agreement.  

 

Under this mechanism, the actual import price of the subject products granted undertakings may be 

lower than what we observed. This is because an exporter may set up a compensatory arrangement 

with an importer. In other word, an invoice price is at or above the MIPs, but a ‘real’ sales price 

might be lower than the MIPs by the exporters returning the excess amount back to the importers 

under the table.  

 

Conversely, Taiwan's anti-dumping duty is an ad valorem duty, so the exporters would likely to make 

an import declaration by a lower product value. Therefore, the actual import average price of 

imposing anti-dumping duties should be higher than what we saw in Figure 20. From the 

aforementioned analysis, we might find some clues as to why the average import price of the subject 

products granted price undertaking is almost 2 to 4 times higher than the price of the products 

imposed anti-dumping duties. 
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5.4 An Examination of Taiwan’s Price Undertaking Measures 

Price undertakings are difficult to monitor and can be circumvented easily, especially when the 

number of actual or potential exporters is too high.  However, under political pressure, the 

competent authorities are sometimes forced to accept the undertakings.  Currently, the cases of 

taking undertaking measures are including the subject products of towel, certain footwear, and 

cold–rolled stainless steel originating in China.  Towel and certain footwear imported from China 

had already gone through Sunset Review process. 

 

In these two anti-dumping cases of towel and certain footwear, the MOF accepts the price 

undertaking measures offered by 6 and 82 exporters respectively on the Sunset Review process and 

used the minimum price provision to decide the undertaking prices. Since Taiwan doesn't take a 

lesser duty rule, the minimum price should be set at a level where the dumping margin should be 

eliminated.  In other words, the undertaking price would be based on the level of the normal value 

of subject product originating in China.  With regard to the anti-dumping case of cold-rolled 

stainless steel, the MOF accepts the undertakings offered by one exporter.  It takes the minimum 

price and volume restriction approach simultaneously. Price undertaking is originally a trade relief 

measure to save the administrative cost of investigation, however, it brings up a number of 

procedural and substantive issues. Such issues are illustrated as follows: 

 

(1) Accepted the undertakings after the final determination: With regard to the procedures of 

price undertaking, Taiwan follows the provisions of WTO Anti-Dumping Agreement. Based on 

Article 8.2, price undertaking could only be accepted after the affirmative preliminary of 

dumping and injury has been made. The aforementioned 3 cases of price undertakings did not 

violate the provision of Article 8.2, but the MOF has accepted the offer of price undertaking 

after the final determination. In other words, the MOF has accepted the measures after the 
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completion of investigation. That means the investigating authorities don't save any 

administrative cost whereas the exporters can decide whether or not to offer the price 

undertaking based on the result of investigation. If the exporter’s dumping margin is high, then 

it will offer the price undertaking so as to avoid paying high taxes. If the exporter’s dumping 

margin is de minimis or zero, it will not be imposed anti-dumping duties. Then it would not be 

necessary for the exporters to offer the price undertakings.   

 

(2) Certain undertaking exporters did not participate the anti-dumping investigation: Those 

82 exporters of certain footwear originating in China do not participate in the original 

anti-dumping investigation, so the competent authorities are unable to know the dumping 

margin of those exporters to decide their undertaking prices. In addition, a large number of 

product styles only apply for a fixed single undertaking price. It would have led to an 

unjustified burden on cheap shoes against the favor of more expensive shoes. Too many 

exporters involved in price undertaking measures, and thus increase the considerable 

administrative burden of the MOF. 

 

(3) The adjustment of undertaking prices: Towel and certain footwear imported from China had 

gone through Sunset Review process, but had no conducted the interim review of the dumping 

margin since 2006. Therefore, the dumping duty rate has been remained the same as the original 

cases of Chinese towel and certain footwear.  In addition, the undertaking prices of Chinese 

towel have not been changed, either.  The situation of the case of certain footwear originating 

in China is better than that of the towel because the undertaking prices had been adjusted by the 

Consumer Price Index (CPI) during the period of the Sunset Review. The undertakings prices of 

cold-rolled stainless steel had adjusted by using an index to reflect fluctuations in the prices of 

Nickel. 
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(4) Exporters and importers are affiliated: Certain undertaking exporters of the subject 

merchandise are associated with the importers, thus they can manipulate the undertaking prices 

and keep them above the required price level. For instance, the actual price of the sandal is NT$ 

300 per pair, whereas their undertaking price is NT$ 600 per pair. The sandals will be sold by 

the exporters at the price above NT$ 600 per pair, and then the difference between undertaking 

price and actual price will be returned to the importers.  

 

In the case of imposing anti-dumping duties, even though the exporters and importers are 

related parties, the importers still have to pay the duty. Nevertheless, a higher price product that 

the exporters still can circumvent anti-dumping duties by making a lower price import 

declaration. 

 

 

(5) Exporters who did not export during the POI also offered undertakings:  Price 

undertakings should be offered by exporters who have been exported subject products to Taiwan 

during the period of investigation (POI).  However, a number of exporters who did not export 

during the POI also offered undertakings to prevent the future export from being imposed 

anti-dumping duties.  In fact, it is difficult to determine an appropriate export price for a 

foreign firm that has never exported to Taiwan, let alone to decide if it has dumping behavior 

(Such cases shall be applied for New Shipper Review).  

 

(6) The significant risk of cross-compensation of prices: The exporting producers would very 

likely to sell the product concerned together with other products to the same customers. In such 

situation, it would create the significant risk of cross-compensation of prices.  For example, the 

products (like slippers) not covered by the undertaking may be sold at artificially low prices in 

order to compensate the MIPs for the product concerned (like sandals) by the undertaking. 
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(7) Compensatory arrangement: The exporters set up a compensatory arrangement with the 

importers. In other word, an exporter's official invoice price at or above the MIPs and a “real” 

sales price below the MIPs, so the amount of difference will be re-transferred to the importers as 

“refund”. In such situation, price undertaking measures will lose its function. 

 

(8) Foreign retaliations of tariff-jumping FDI: A price-undertaking is a softer measure than a 

duty, and thus it is less likely lead to foreign retaliations of tariff-jumping FDI. Thus, even 

though a price undertaking has the unfavorable economic effect, the importing country's 

government sometimes chooses price undertakings rather than anti-dumping duties for the sake 

of reducing the incentives of international firms in FDI. Currently, most of the subject 

merchandises imposed anti-dumping duties are from China. With regard to China invests in 

Taiwan, there are still a numerous of restrictions. Therefore, Taiwan's investigating authorities 

seems no need to consider the aforementioned situation. 

 

(9) The decision of undertaking price: Generally speaking, the decision of undertaking price is 

based on the dumping margin or injury margin (if the lesser duty rule is applied). However, in 

the case of Chinese certain footwear, a fixed undertaking price is applied to a single Tariff HS 

Code which includes various price levels of shoes. Difference of price levels are resulting from 

the difference of product styles, quality, production cost etc. A fixing price would have led to an 

unreasonable burden on cheap shoes.   

 

For instance, if the investigating authorities use the average selling price of sandals NT$ 500 per 

pair as the undertaking price of subject product. Thus, the exporter’s all sandals of the certain 

Tariff HS Code should be sold above the price of NT$500 per pair.  If a pair of sandal whose 

price is NT$200 per pair, then it is unable to be sold to Taiwan. 
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(10) Only exporters can offer the undertakings: Some importers do not want to be imposed 

anti-dumping duties whereas offer the price undertaking on behalf of the exporters. 

However, other importers might violate the terms of price undertaking, because they do not 

know the existence of price undertaking measures. In such situation, it is controversial whether 

the investigating authorities should withdraw the price undertaking measures or not. 

 

(11) Only producers will be granted the individual dumping margin: The MOF will send the 

questionnaires to the exporters concerned, and the calculation of the dumping margin is 

therefore based on the questionnaire response. Under the complex trade model, the investigating 

authorities are sometimes unable to find out the producers or the producers are not willing to 

respond the questionnaire. Thus, the investigating authorities could not obtain the cost of 

production and calculate the dumping margin.  

 

(12) Not easily discernible upon importation: Some product concerned is similar with non-subject 

product and not easily discernible upon importation by the customs authority. It will cause 

burdensome workload for the administrative authorities. For example, sandals are the product 

concerned but slippers are not the subject merchandise, but they look very similar. 

5.5 Acceptances of Undertakings 

The Implementation Regulations do not have any concrete provisions regarding the acceptance of 

price undertakings. Thus, the investigating authorities have wide administrative discretion to decide 

whether or not to accept price undertakings. In practices, the MOF seems rarely rejected the price 

undertaking offered by the exporters. Since there is no explicit regulations, until now, there are still a 

lot of exporters of Chinese certain footwear request the MOF to offer opportunities for applying 

price undertakings.  In order to avoid the abuse of undertakings measures, the MOF added the 

additional provisions in Article 24 of the Implementation Regulations on February 
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2, 2016, prescribing that undertakings offers may not be accepted if the MOF or Tariff Commission 

considers the acceptance impractical, for example, if the number of actual or potential exporters is 

too great, or for other reasons, including reasons of general policy. 

5.6 Contents of Undertakings 

Regarding the content of undertakings between the exporters and the MOF, it has no template and is 

not available to the public because it is confidential. The content of undertaking of the subject 

products of Chinese towel and certain footwear is mainly including: the product scope of 

undertaking ; the MIPs which are classified by Tariff HS code for all undertaking exporters; the 

submission of each quarter’s detailed sales reports periodically ; the company undertakes to ensure 

that the net sales price of all direct sales shall be at or above the MIPs; disposition of Violation 

etc., As to the subject product of cold rolled stainless, except for the above mentioned items, the 

MIPs will be adjusted on each quarter on the basis of the indexation so as to reflect the fluctuations 

of raw material price ( Nickel). 

 

The MOF will issue a public notice stating that the price undertakings offered by certain exporters 

has been accepted. Thus, the investigation of those exporters will be terminated and, at the same 

time, the provisional or definitive duties will be imposed on the subject products of the remaining 

exporters. 

5.7 Withdrawal, Expiry or Violation of Undertaking 

It constitutes a breach of the undertakings, when the companies fail to provide quarterly reports 

which are complete, exhaustive and correct in all particulars or non-compliance with undertakings 

requirements. The MOF will issue an official document to ask them offer or correct the 

information, if they did not submit the document over the deadline, their eligibility of price 

undertakings will be revoked. In such situation, a provisional or definitive anti-dumping duty will be 
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levied. As to the document, the investigating staffs will verify reported information and conduct on 

site verification if necessary.  

 

For an example of the subject product of Chinese towel, 6 exporters offered price undertakings 

measures and accepted by the MOF. If their export prices are below the undertaking prices or they 

fails to submit quarterly information, which deems to violate the terms of undertakings. If violates 

the terms of undertakings, Kunshan Sen Ming Textile will be levied anti-dumping duty of 

88.5% , while Zhejiang Twin Lanterns Home Textile will be hit with 86.6% and the other companies 

will be imposed at 204.1%.  

 

Apart from the aforementioned situation, price undertakings will be terminated through withdrawal 

or expiry. Once the undertaking is being terminated because of withdrawal, the exporters will be 

subject to provisional or definitive duties. The common situation of withdrawal is the bankruptcy of 

the exporting company or the termination of agency business. 

 

According to Implementation Regulations, a definitive anti-dumping measure shall expire five years 

from its imposition. Such an expiry review shall be initiated upon request made by or on behalf of 

domestic producers. A public notice of impending expiry shall be published no later than six months 

before the end of the five-year period. The interested parties under subparagraph 3 of Article 10 of 

Implementation Regulations shall lodge a request within one month after publishing. An expiry 

review shall be initiated by the MOF and ITC where the request contains sufficient evidence that the 

expiry of the measures would be likely to result in a continuation or recurrence of dumping and 

injury. Otherwise, the undertakings will automatically lapse when the anti-dumping measure 

expires, while a public notice will be published by the MOF. 
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5.8 The Comparative Analysis of Undertakings in the U.S., the EU and Taiwan 

The US Tariff Act provides that the investigation may be suspended only if exporters accounting for 

at least 85 percent of the imports of the subject merchandise agree to sign a suspension agreement 

with DOC. As long as a single exporter accounting for more than 15 percent, it could prevent a 

suspension agreement from taking effect. It seems very difficult for exporters to reach such a broad 

consensus on a suspension agreement. In addition, that 85 percent is a continuing requirement during 

the effective period of the agreement. The DOC may at anytime during the period of the agreement 

requires additional producers/exporters in the exporting country to sign the agreement so as to ensure 

that not less than substantially all imports into the U.S. are covered by the agreement. The EU and 

Taiwan have not the provisions with regard to “the substantial all”.  It is the reason why the EU and 

Taiwan are much easier to accept the undertaking measures than the U.S. 

 

The lesser duty rule is applied to the EU anti-dumping proceedings. The dumping duty rate will be 

decided based on the lowest dumping margin or injury margin. If applies this rule to the price 

undertaking measures, the MIPs could be calculated based on the Normal Value of the undertaking 

exporters or the non-injurious price level of domestic industry found during the period of 

investigation. Since the lesser duty rule is not applied to the U.S. and Taiwan. The dumping duty rate 

will be calculated on the basis of the dumping margin while the Normal Value of the undertaking 

exporters will be used as the undertaking price. 

 

Once their undertaking exporters violate the term or condition of undertakings, the competent 

authorities of the EU, the U.S. and Taiwan will impose provisional or definitive duties. Except the 

aforementioned duties, such violation will be subject to a civil penalty by the U.S. competent 

authorities.  The comparative analysis of Price Undertakings in the U.S., the EU and Taiwan, please 

refer to Table 22-1. 
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     Table 22-1. the Comparative Analysis of Price Undertakings in the U.S., the EU and Taiwan 

 U.S. EU Taiwan 

Legal Basis Section 734 of the Tariff 

Act of 1930 

Council Regulation (EC) 

No 1225/2009 

Implementation Regulations 

Competent 

Authority 

The Department of 

Commerce 

The European 

Commission  

The Ministry of Finance 

 

 

 

Initiation  

Procedure 

The application for market 

economy foreign exporters 

or producers that account 

for “substantially all” 

(i.e., 85 percent or greater) 

of the imports of the 

subject merchandise. 

The application for foreign exporters or producers of the 

subject merchandise. 

 

 

 

Time of 

Accepting 

Undertaking 

After the competent authorities make a preliminary 

determination that dumping exists and there is the 

sufficient evidence of injury, but no later than the final 

determination. 

 

After the preliminary 

determination that dumping 

exists and there is the 

sufficient evidence of injury. 

(Time of accepting  

undertaking for the subject 

merchandise of towel and 

certain footwear is after 

final determination) 

Lesser Duty 

Rule 

not apply apply not apply 

 

 

Type  

of 

Undertakings 

1. Cessation of Exports 

2. Elimination of Sales at 

Less Than Fair Value 

3. Elimination of Injurious 

Effect 

4. Special Rule for NME 

Suspension Agreements 

1. Pure price undertakings 

2. Price undertakings up 

to an annual volume 

threshold 

1. Minimum prices 

2. Volume  restrictions 

Whether 

there is a 

template 

         

 Yes 

 

Yes 

 

           No 

 

 

 



104 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  Table 23-2. the Comparative Analysis of Price Undertakings in the U.S., the EU and Taiwan 

 U.S. EU Taiwan 

 

Requirements 

for 

Acceptance 

of 

Undertakings 

1. the exporters of 

substantially all (i.e., 85 

percent or greater ) agree 

to sign suspension 

agreement; and  

2. the agreement is in the 

public interest; and 

3. the agreement can be 

monitored effectively 

The only substantive 

condition for an undertaking 

to be acceptable is that the 

European Commission must 

be satisfied that the injurious 

effect of the dumping will be 

eliminated by the 

undertaking. 

1. Eliminate the dumping 

margin (there is no less 

duty rule) 

2. Other effective  

measures 

 

 

 

 

 

 

Mechanism 

of 

Monitoring 

Each producer/exporter 

will provide the DOC all 

sales and cost information 

to ensure that it is in full 

compliance with the terms 

of the Agreement. It agrees 

to permit full verification 

of all information 

annually, as the DOC 

deems necessary. 

The firms group undertakes 

to co-operate in providing all 

information considered 

necessary by the European 

Commission for the purpose 

of ensuring compliance with 

this undertaking and to allow 

officials of the European 

Commission and/or the 

relevant authorities of the 

Member States to verify 

on-spot, even without prior 

notice, the accuracy and 

veracity of all information 

and data furnished. 

The MOF requests all 

exporters accepted for 

undertaking offer quarterly 

information of export 

price. The investigating 

staffs will verify reported 

information and conduct 

on site verification if 

necessary. 

Disposition 

of Violation 

1. Impose provisional or 

definitive duties 

2. Shall be subject to a civil 

penalty 

 

Impose provisional or definitive duties 

 

Percentage of 

Using Price 

Undertakings 

Measures 

From 1981 to 

2014 

not frequent 

4.63%( 32 cases for taking 

undertakings measures/ 

691 cases taking 

anti-dumping measures) 

much frequent 

36.93%(281 cases for taking 

undertakings measures/ 761 

cases taking anti-dumping 

measures) 

not frequent 

25.81%(8 undertakings 

measures/ 31 cases 

taking anti-dumping 

measures) 
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Conclusion and Suggestion 

In order to save the administrative cost of investigation, the undertakings should be accepted by the 

investigating authorities between the preliminary determination and the final determination. In 

addition, the investigating authorities should conduct the interim review annually in order to keep the 

dumping margin and the undertaking prices updated. 

 

If the exporters of subject merchandise and importers are related parties, they can easily manipulate 

undertaking prices so as to avoid violating undertaking requirements. Conversely, it is much difficult 

for related parties to circumvent anti-dumping duties even though they would likely to make an 

import declaration of lower price. Thus, the investigating authorities should impose anti-dumping 

duties against related parties rather than use price undertakings. 

 

In anti-dumping proceedings, the non-cooperation exporters will not be granted individual dumping 

duty rate. Instead, the residual duty rate (best information available) will be applied. 

Likewise, non-cooperation exporters should not be eligible to participate in the price undertaking, so 

their requests of offering the undertakings should not be accepted by the investigating authorities. 

Similar situation, if the exporters did not export product concerned to Taiwan during the POI, the 

MOF should refuse to accept their undertakings offers. 

 

If the product types, styles, quality, production cost are considerable different, the competent 

authorities should levy anti-dumping duty instead of taking undertakings measures. Furthermore, if 

the exporters or producers sell both the product concerned and non-subject products to the same 

customers, it could possibly create the risk of cross-compensation of prices. In such 

circumstance, the investigating authorities should refuse the price undertakings offers. 
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From the aforementioned analysis, we know that no matter from a welfare point of view, or from a 

perspective of monitoring, an anti-dumping duty is always better than a price-undertaking. Thus, a 

rational policy maker shall impose anti-dumping duties rather than take price undertakings measures 

when dumping is occurring and the domestic industry producing the like product in the importing 

country is suffering from the material injury.  Since price undertaking is unfavorable to the 

economic welfare, especially consumer welfare, the U.S. approach of “substantially all” and the EU 

practice of “lesser duty rule” can be the reference for Taiwan's investigating authorities to avoid the 

abuse of price undertaking measure. 
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section 734(f)(3)(A) of the Act. If the ITC 
determines that such injury does exist, 
the Agreement shall remain in force but 
the Department shall not issue an 
antidumping order so long as (1) the 
Agreement remains in force, (2) the 
Agreement continues to meet the 
requirements of subsections (d) and 
(c)(l) of the Act, and (3) the parties to 
the Agreement carry out their 
obligations under the Agreement in 
accordance with its terms. See section 
734(f)(3)(B) of the Act. This 
determination is issued and published 
in accordance with sections 735(d) and 
777(i)(1) of the Act. 

Notification Regarding Administrative 
Protective Order (APO) 

This notice also serves as a reminder 
to parties subject to APO of their 
responsibility concerning the 
disposition of proprietary information 
disclosed under APO in accordance 
with 19 CFR 351.305. Timely 
notification of return/destruction of 
APO materials or conversion to judicial 
protective order is hereby requested. 
Failure to comply with the regulations 
and the terms of an APO is a 
sanctionable violation. 

This determination is issued and 
published in accordance with sections 
735(d) and 777(i)(1) of the Act.

Dated: February 21, 2003. 
Faryar Shirzad, 
Assistant Secretary for Import 
Administration.

Appendix—Issues in Decision 
Memorandum 

Comment 1: Whether the Department 
Should Continue to Value Natural Gas 
Using the Price from Gas Producers to 
the Egyptian Government. 

Comment 2: Whether the Department 
Should Continue to Deny Billing 
Adjustments. 

Comment 3: Whether the Department 
Should Consider Observation 16 to be 
Within the POI. 

Comment 4: Whether the Department 
Should Reflect in its Final 
Determination that Nevinka Did Not Pay 
Foreign Inland Freight Charges for 
Observations 7 through 9. 

Comment 5: Whether the Department 
Should Continue to Treat Catalysts, 
Water, and Water-based Inputs as 
Overhead Items. 

Comment 6: Whether the Department 
Should Calculate its Surrogate Financial 
Ratios Based Upon One Egyptian 
Producer.
[FR Doc. 03–4927 Filed 2–28–03; 8:45 am] 
BILLING CODE 3510–DS–P

DEPARTMENT OF COMMERCE

International Trade Administration 

Suspension of Antidumping Duty 
Investigation: Urea Ammonium Nitrate 
Solutions From the Russian Federation

AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce.
EFFECTIVE DATE: March 3, 2003.
FOR FURTHER INFORMATION CONTACT: 
Paige Rivas or Thomas F. Futtner, AD/
CVD Enforcement, Office 4, Group II, 
Import Administration, International 
Trade Administration, U.S. Department 
of Commerce, 14th Street and 
Constitution Avenue, NW., Washington, 
DC 20230; telephone: (202) 482–0651, 
and (202) 482–3814, respectively.
SUMMARY: The Department of Commerce 
(the Department) has suspended the 
antidumping duty investigation 
involving urea ammonium nitrate 
solutions (UANS) from the Russian 
Federation (Russia). The basis for this 
action is a suspension agreement (the 
Agreement) between the Department, 
JSC Nevinnomysskij Azot (Nevinka), 
JSC Kuybyshevazot/Togliatti, and S.P. 
Novolon/Novomoskovsk, which 
together account for substantially all 
imports of UANS from Russia. In the 
Agreement, the signatory companies 
have agreed to cease exports of UANS 
from Russia to the United States until 
July 1, 2003, and, following that period, 
to revise prices to ensure that such 
exports are sold at or above an agreed 
reference price.
SUPPLEMENTARY INFORMATION: 

Background 
On May 9, 2002, the Department 

initiated antidumping duty 
investigations to determine whether 
imports of UANS from Lithuania, 
Belarus, Russia, and Ukraine are being, 
or are likely to be, sold in the United 
States at less than fair value (LTFV). See 
Initiation of Antidumping 
Investigations: Urea Ammonium Nitrate 
Solutions from Belarus, Lithuania, the 
Russian Federation, and Ukraine, 67 FR 
35492 (May 20, 2002). On June 4, 2002, 
the International Trade Commission 
(ITC) preliminarily determined that 
there is a reasonable indication that an 
industry in the United States is 
materially injured or threatened with 
material injury by reason of imports of 
UANS from Belarus, Russia and 
Ukraine. See Urea Ammonium Nitrate 
Solution from Belarus, Lithuania, the 
Russian Federation and Ukraine, 67 FR 
39439 (June 7, 2002). On October 3, 
2002, the Department published its 
preliminary determination that UANS is 

being, or is likely to be, sold in the 
United States at LTFV, as provided in 
section 733 of the Act (67 FR 62008). 
See Notice of Preliminary Determination 
of Sales at Less Than Fair Value: Urea 
Ammonium Nitrate Solutions from the 
Russian Federation, 67 FR 62008 
(October 3, 2002) (Preliminary 
Determination). The Department and 
Nevinka initialed a proposed agreement 
suspending this investigation on 
January 17, 2003, at which time we 
invited interested parties to provide 
written comments on the agreement. We 
received comments from Agrium US, 
Inc. on February 5, 2003, the Nitrogen 
Solutions Fair Trade Committee (the 
petitioner), Nevinka, the Committee For 
Competitive Fertilizer Markets, and J.R. 
Simplot, on February 10, 2003. We have 
taken these comments into account in 
the final version of the suspension 
agreement. 

The Department, Nevinka, JSC 
Kuybyshevazot/Togliatti, and S.P. 
Novolon/Novomoskovsk signed the 
final suspension agreement on February 
19, 2003. 

Accordingly the Department has 
suspended the investigation pursuant to 
sections 734(b)(1) and (c) of the Act. 
Pursuant to section 734(g) of the Act, 
parties have 20 days from the date of 
publication of this notice to request a 
continuation of the investigation. 

Scope of Investigation 
For a complete description of the 

scope of the investigation, see 
Preliminary Determination. 

Suspension of Investigation 
The Department consulted with the 

parties to the proceeding and has 
considered the comments submitted 
with respect to the proposed suspension 
agreement. Based on our review of these 
comments, we have made changes to the 
originally proposed agreement. In 
accordance with section 734(c)(l) of the 
Act, we have determined that 
extraordinary circumstances are present 
in this case. See Memorandum from 
Bernard Carreau to Faryar Shirzad, 
‘‘Existence of Extraordinary 
Circumstances: Agreement Suspending 
the Antidumping Duty Investigation of 
Urea Ammonium Nitrate Solutions from 
the Russian Federation.’’ 

In accordance with section 
734(c)(l)(A) and (B) of the Act, we have 
determined that the Agreement provides 
that the subject merchandise will be 
sold at or above the established 
reference price and, for each entry of 
each exporter, the amount by which the 
estimated normal value exceeds the 
export price (or constructed export 
price) will not exceed 15 percent of the
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weighted-average amount by which the 
estimated normal value exceeded the 
export price (or constructed export 
price) for all LTFV entries of the 
producer/exporter examined during the 
course of the investigation. We have 
determined that the Agreement will 
eliminate completely the injurious effect 
of exports to the United States of the 
subject merchandise and prevent the 
suppression or undercutting of price 
levels of UANS by imports of that 
merchandise from Russia. See 
Memorandum from Bernard Carreau to 
Faryar Shirzad, ‘‘The Prevention of 
Price Suppression or Undercutting of 
Price Levels in the Suspension 
Agreement On UANS from the Russian 
Federation.’’ 

In addition, in accordance with 
section 734(c)(1) of the Act, we have 
determined that the signatory 
producers/exporters collectively are the 
producers and exporters in Russia 
which, during the antidumping duty 
investigation of the merchandise subject 
to the Agreement, accounted for 
substantially all (not less than 85 
percent) of the subject merchandise 
imported into the United States. See Id.

Moreover, in accordance with section 
734(d) of the Act, we have determined 
that the agreement is in the public 
interest, and that the agreement can be 
monitored effectively. See 
Memorandum to Faryar Shirzad from 
Jeffrey May, ‘‘Public Interest Assessment 
of the Agreement Suspending the 
Antidumping Duty Investigation of 
UANS from the Russian Federation.’’ 
We find, therefore, that the criteria for 
suspension of an investigation pursuant 
to sections 734(b)(1), (c), and (d) of the 
Act have been met. The terms and 
conditions of this agreement, signed 
February 19, 2003, are set forth in 
Annex 1 to this notice. 

International Trade Commission 

In accordance with section 733(f) of 
the Act, the Department has notified the 
ITC of the Agreement. 

Suspension of Liquidation 

Pursuant to section 734(f)(2)(B) of the 
Act, the suspension of liquidation of all 
entries of UANS from Russia entered, or 
withdrawn from warehouse, for 
consumption, directed in our 
Preliminary Determination, shall 
continue in effect, subject to subsection 
734(h)(3). This suspension of 
liquidation shall terminate at the close 
of the 20-day period beginning on the 
day after the date on which notice of 
suspension of the investigation is 
published unless a review petition is 
filed under section 734(h)(1) of the Act. 

Notwithstanding the Agreement, the 
Department will continue the 
investigation if it receives such a request 
within 20 days after the date of 
publication of this notice in the Federal 
Register, in accordance with section 
734(g) of the Act. 

This notice is published pursuant to 
section 734(f)(1)(A) of the Act.

Dated: February 19, 2003. 
Faryar Shirzad, 
Assistant Secretary for Import 
Administration.

Annex 1—Agreement Suspending the 
Antidumping Investigation on Urea 
Ammonium Nitrate Solutions From the 
Russian Federation 

Pursuant to section 734(b)(1) and (c) 
of the Tariff Act of 1930, as amended 
(19 U.S.C. 1673c(b)(1) and (c)) (the Act), 
and section 208 of part 351 of Title 19 
of the Code of Federal Regulations (the 
Regulations) (2002), the U.S. 
Department of Commerce (the 
Department or DOC) and the signatory 
producers/exporters of Urea 
Ammonium Nitrate Solutions (‘‘UANS’’) 
from the Russian Federation (the 
Signatories) agree as follows: 

I. Definitions 

For purposes of this Agreement, the 
following definitions apply: 

A. Agreement—For purposes of this 
Agreement, means this UANS 
suspension agreement pursuant to 
sections 734(b)(1) and (c) of the Act. 

B. UANS—means the urea ammonium 
nitrate solutions from the Russian 
Federation and referred to as the 
‘‘subject merchandise’’ of the suspended 
investigation. 

C. Effective Date—means the date on 
which this Agreement is signed by the 
Department and producers/exporters 
from the Russian Federation 
representing substantially all of the 
imports of UANS into the United States. 

D. Date of Sale—means the date on 
which price and quantity become firm, 
e.g., the date the contract is signed or 
the specification date if the price and 
quantity become firm on that date. 

E. Party to the Proceeding—means 
any interested party, as provided for in 
section 771(9) of the Act, that actively 
participated in the antidumping 
investigation, through written 
submission of factual information or 
written argument, or a signatory to this 
Agreement. 

F. Producer/Exporter—means: (1) A 
foreign manufacturer or producer of 
UANS; (2) a foreign producer or reseller 
that also exports UANS; and (3) an 
affiliated person by whom or for whose 
account UANS is imported into the 

United States, as defined in section 
771(33) of the Act. U.S. imports of 
UANS produced by any producer in the 
Russian Federation will be attributed to 
that producer for purposes of this 
Agreement, regardless of whether first 
shipped to the United States by another 
exporter in the Russian Federation or in 
another country. 

G. Quarter—means the relevant 
quarter calendar year, consistent with 
the following schedule:

First Quarter—January 1–March 31; 
Second Quarter—April 1–June 30; 
Third Quarter—July 1–September 30; 

and 
Fourth Quarter—October 1–December 

31.

H. Reference Price—means the 
minium F.O.B. Russian port of export 
price calculated weekly by DOC for 
sales of UANS for export to the United 
States, as described in Section VI. 

I. Floor Price—means the fixed price, 
as designated in Section VI, below 
which the Reference Price may not fall. 

J. Current Market Price—means the 
U.S. domestic price calculated weekly 
by DOC as described in Section VI. 

K. Moratorium Period—means the 
period defined in section IV of this 
Agreement. 

L. Violation—means noncompliance 
with the terms of this Agreement, 
whether through an act or omission, 
except for noncompliance that is 
inconsequential, inadvertent, or does 
not substantially frustrate the purposes 
of this Agreement. 

M. Indirect Exports—means exports of 
UANS from Russia to the United States 
through one or more third countries, 
whether or not such exports are further 
processed, provided that the further 
processing does not result in a 
substantial transformation or a change 
in the country of origin, or through 
arrangements such as swaps, exchanges, 
or displacements. 

N. United States—means the customs 
territory of the United States of America 
(the 50 States, the District of Columbia 
and Puerto Rico) and foreign trade zones 
located within the territory of the 
United States. 

O. U.S. Purchaser—means the first 
purchaser in the United States that is 
not affiliated with the Russian producer 
or exporter and all subsequent 
purchasers, from trading companies to 
consumers. 

P. Selling Agent—means an importer, 
agent, broker, distributor, or any other 
entity involved in the transaction 
between the Signatory and the first 
unaffiliated U.S. customer.
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II. Suspension of Investigation 

On the Effective Date, the Department 
will suspend its antidumping 
investigation of UANS from the Russian 
Federation initiated on May 9, 2002 (67 
FR 35492, May 20, 2002), in accordance 
with section 734(b)(1) and (c) of the Act 
and 19 CFR 351.208 (2002). 

The Department determines that 
extraordinary circumstances are present 
in this case, that this Agreement will 
eliminate completely the injurious effect 
of exports to the United States of UANS 
from the Russian Federation, and that 
this Agreement will prevent 
suppression or undercutting of price 
levels of domestic products by imports 
of that merchandise. The Department 
also determines that this Agreement is 
in the public interest, and that effective 
monitoring of the Agreement by the 
United States is practicable. 

The Signatories collectively are the 
producers and exporters in the Russian 
Federation that, during the antidumping 
duty investigation of UANS from the 
Russian Federation, accounted for 
substantially all of the subject 
merchandise exported from the Russian 
Federation to the United States, as 
defined in section 351.208(c) of the 
Regulations. The Department may at any 
time during the operation of the 
Agreement require additional 
producers/exporters to sign the 
Agreement in order to ensure that not 
less than substantially all sales of UANS 
from the Russian Federation to the 
United States are covered by the 
Agreement. 

III. Contingency 

Continued application of the 
Suspension Agreement shall be 
dependent upon all of the signatory 
Russian producers and exporters of 
UANS reaching an agreement, by March 
3, 2003, with the Russian Federation 
Ministry of Economic Development and 
Trade MEDT, whereby MEDT and the 
signatories agree to establish an Export 
Certification Program and to abide by 
each of the conditions outlined in the 
Appendix to the letter dated February 
19, 2003, from Maxim Medvedkov, 
Deputy Minister of MEDT, to Faryar 
Shirzad, Assistant Secretary of 
Commerce for Import Administration. A 
copy of this Agreement (‘‘the Russian 
Agreement’’) shall be placed on the 
record of this Suspension Agreement at 
that time. Should this contingency not 
be met by this date, this Suspension 
Agreement shall lapse and the 
provisions of section 734(i) of the Act 
shall apply. 

IV. Moratorium Period 
As of the Effective Date, each 

Signatory Producer/Exporter agrees, 
pursuant to section 734(b)(1) of the Act, 
to cease exports of UANS to the United 
States during the period ending on June 
30, 2003. 

V. Reference Price Period 
Each Signatory agrees that, following 

the Moratorium Period, i.e., beginning 
July 1, 2003, and in order to satisfy the 
requirements of section 734(c)(1)(B) of 
the Act, for each entry of UANS subject 
to this Agreement, the amount by which 
the estimated normal value exceeds the 
export price (or the constructed export 
price) will not exceed 15 per cent of the 
weighted average amount by which the 
estimated normal value exceeded the 
export price (or the constructed export 
price) for all less-than-fair-value entries 
examined during the investigation.

VI. Reference Price Methodology 
A. The Reference Price will be based 

on a Current Market Price, adjusted to 
reflect an F.O.B. Russian Federation 
port of export price. In addition, there 
will be a Floor Price below which the 
Reference Price shall not fall. The 
Reference Price will be determined on a 
weekly basis. 

B. The Department will issue the first 
Reference Price under this Agreement 
seven days before the termination of the 
Moratorium Period, utilizing the 
calculation methodology in section 
VI.C. below. This first Reference Price 
will be applicable to the week after the 
end of the Moratorium Period. 

C. The Current Market Price will be 
determined as follows: 

1. The Department will calculate an 
average of the weekly Northeast and 
Southeast F.O.B. from Green Markets 
and the Atlantic Coast region of 
Fertilizer Week price ranges from 
publicly available information. 

2. The Department will calculate a 
simple average of the four most recent 
weekly averages derived in subsection 1 
above. This four week average 
(converted from a short ton basis to a 
metric ton basis) will be the Current 
Market Price. 

3. After consultations, the Department 
and the Signatories to the Agreement, 
should they agree that the currently 
used sources for the valuation of the 
Current Market Price for UANS are no 
longer appropriate, may agree to select 
an alternative source. The Department 
will give parties at least 30 days notice 
before choosing another source(s) for the 
purposes of Current Market Price 
valuation. 

4. To express the Current Market Price 
on an F.O.B. Russian Federation port of 

export basis, an amount for costs 
associated with delivering the 
merchandise from the Russian 
Federation to the United States shall be 
deducted from the Current Market Price 
calculated in section C.2. This amount 
will be $36 per metric ton. Except when 
section C.3 applies, the result of this 
calculation shall be the Reference Price. 
After consultations, the Department and 
the signatories to the Agreement, should 
they agree that the amount for costs 
associated with delivering the 
merchandise from the Russian 
Federation to the United States are no 
longer appropriate, may revise this 
amount. The Department will give 
parties at least 30 days notice prior to 
any change becoming effective. 

D. The Floor Price is the price below 
which the UANS subject to this 
Agreement may not be sold. The Floor 
Price will be $85 F.O.B. Russian 
Federation port. The Reference Price 
shall be not less than the Floor Price. 

E. Reference Prices are F.O.B. Russian 
Federation port of export. If the sale for 
export is on terms other than F.O.B. 
Russian Federation port of export, the 
Signatories to this Agreement shall 
ensure that the F.O.B. Russian 
Federation port of export price is not 
lower than the Reference Price, by 
adjusting the relevant costs to ensure 
compliance with the Reference Price 
requirements. 

VII. Reporting Requirements 

A. Each Signatory will supply to the 
Department 30 days after the end of 
each Quarter all information that the 
Department determines is necessary to 
ensure that the Signatory is in full 
compliance with the terms of this 
Agreement. Such information shall 
include, but not be limited to, complete 
price information on each sale of UANS 
directly or indirectly to unaffiliated 
purchasers in the United States, 
including information supporting any 
relevant adjustments to the price under 
section 772 of the Act. 

B. The Department may reject any 
information submitted under this 
Agreement that is untimely or any 
information which it is unable to verify 
to its satisfaction. 

VIII. Disclosure 

The Department may make available 
to representatives of each domestic 
Party to the Proceeding, under 
administrative protective orders drawn 
in accordance with section 777 of the 
Act and section 351.305 of the 
Regulations, business proprietary 
information submitted to the 
Department for each Quarter, as well as
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the results and methodology of its 
calculation of Reference Prices. 

IX. Monitoring 

A. The Department will monitor 
entries of UANS from the Russian 
Federation to ensure compliance with 
this Agreement. Among other means, 
the Department will review publicly-
available data and other official import 
data, including, as appropriate, records 
maintained by the U.S. Customs 
Service, to determine whether there 
have been imports that are inconsistent 
with the provisions of this Agreement. 

B. The Department may require, and 
each Signatory agrees to provide, 
confirmation, through documentation 
provided to the Department, that the 
price received on any sale subject to this 
Agreement was not less than the 
established reference price. The 
Department may require that such 
documentation be provided, and be 

subject to verification, within 30 days of 
the sale. 

C. The Department may require, and 
each Signatory agrees to report, on 
computer disk in the prescribed format 
and using the prescribed method of data 
compilation, each sale of the 
merchandise subject to this Agreement, 
either directly or indirectly to 
unaffiliated purchasers in the United 
States, including each adjustment 
applicable to each sale, as specified by 
the Department. 

D. Each Signatory agrees to permit 
review and on-site inspection of all 
information deemed necessary by the 
Department to verify the reported 
information.

X. Expedited Reviews 

A. If a surge, as defined in paragraph 
B, in U.S. imports of UANS from the 
Russian Federation occurs, any party to 
the proceeding may request that the 

Department conduct a review pursuant 
to section 751(b) of the Act to determine 
whether the Suspension Agreement 
continues to meet the requirements of 
section 734(c)(1)(A) of the Act. If a surge 
has occurred, and the Department 
receives an appropriately documented 
request, the Department will regard the 
surge as good cause to conduct a 
changed circumstances review and shall 
conduct such a review and complete it 
within 45 days of initiation. 

B. For purposes of section X.A., a 
surge in U.S. imports of UANS from the 
Russian Federation shall be considered 
to have occurred whenever imports of 
such UANS exceed the following 
amounts in metric tons. These annual 
levels will be divided evenly into four 
quarterly amounts, and a surge will be 
considered to have occurred if, in any 
one calendar quarter, the level of 
imports exceeds one-quarter of those 
annual amounts.

Moratorium
to June 30, 2003 July–Dec. 2003 2004 2005 2006 2007 

60,000 MT ............. 150,000 MT ........... 200,000 MT ........... 250,000 MT ........... 300,000 MT 

XI. Anticircumvention 

A. The Signatories will not 
circumvent this Agreement. Together 
with each sales report provided 
pursuant to section VII.A, each 
Signatory will certify to the Department 
in writing that the sales reported therein 
include all sales by that signatory 
directly or indirectly to unaffiliated 
purchasers in the United States or for 
delivery to the United States, and that 
the Signatory did not make any other 
such sales pursuant to any bundling 
arrangement, on-site processing 
arrangement, discounts/free goods/
financing package, swap, exchange, or 
other arrangement in circumvention of 
this Agreement. 

B. The signatories to this Agreement 
will not engage in any of the following 
activities: 

1. Exchange (‘‘swap’’) subject 
merchandise for non-subject 
merchandise to be entered into the 
United States in place of the subject 
merchandise, thereby evading the 
requirements of this Agreement. Swaps 
include but are not limited to the 
following different types of swaps: 

a. Ownership Swaps—involve the 
exchange of ownership of UANS 
without physical transfer. These may 
include exchange of ownership of 
UANS in different countries, so that the 
parties obtain ownership of products 
located in different countries, or 
exchange of ownership of UANS 

produced in different countries, so that 
the parties obtain ownership of products 
of different national origin. 

b. Flag Swaps—involve the exchange 
of indicia of national origin of UANS, 
without any exchange of ownership. 

c. Displacement Swaps—involve the 
sale or delivery of UANS from the 
Russian Federation to an intermediary 
country (or countries) which, regardless 
of the sequence of events, results in the 
ultimate sale or delivery into the United 
States of displaced UANS, where the 
exporter in the Russian Federation knew 
or had reason to know that the export 
sale would have that result. 

2. Transship subject merchandise to 
the United States through third 
countries inconsistent with the terms of 
this Agreement. 

C. To help prevent circumvention of 
this Agreement, Signatories agree to take 
the following steps: 

1. Establish contracts that incorporate 
the terms of this Agreement and obligate 
purchasers, including customers in and 
outside the United States (i) to only use, 
resell, or enter into any other 
arrangements pursuant to terms that 
prohibit circumvention of this 
Agreement, (ii) not to engage in any of 
the activities listed in section XI.B, (iii) 
to include the same requirement in any 
subsequent contracts for the sale or 
transfer of such UANS, (iv) to provide 
to the Department all requested 
information, including subsequent 
arrangements entered into for the sale, 

transfer, exchange, or loan to the United 
States of UANS, and (v) to comply with 
requests for verification. Signatories 
shall refuse to enter into contracts with 
parties unwilling to comply with the 
terms of this Agreement. Signatories 
must ensure that their customers of any 
nationality will not engage in activities 
to circumvent this Agreement. 

2. Require any Selling Agents to 
establish a contract with third parties to 
ensure that their sales of subject 
merchandise are consistent with the 
requirements of this Agreement. These 
contracts must also require the Selling 
Agent to maintain documentation 
demonstrating that sales of subject 
merchandise are made consistent with 
this Agreement and authorize the 
Department to verify the Selling Agent’s 
records. 

D. At any time and without prior 
notice, the Department may conduct 
verifications of Importers or Selling 
Agents to determine whether they are 
selling subject merchandise in 
accordance with this Agreement. 

E. The Department shall investigate 
any allegations of circumvention 
brought to its attention. 

XII. Consultations 

A. The Department and any Signatory 
may request consultations at any time 
regarding the implementation, operation 
(including any changes in the 
relationship of the reference price to
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market prices), and/or enforcement of 
this Agreement. 

B. If the Department requests 
consultations with any Signatory 
concerning potential noncompliance 
with, or Violation of, this Agreement, it 
may simultaneously request that 
Signatory to provide the Department 
with all information relating to the 
allegation, including all sales 
information pertaining to covered and 
non-covered merchandise manufactured 
or sold by the Signatory. The Signatory 
will provide the requested information 
to the Department within 15 days of the 
Department’s request. Any Party to the 
Proceeding may submit comments on 
the information submitted by the 
Signatory within 10 days after the 
information is received by the 
Department. The consultations shall be 
held within 45 days after the 
Department’s request for consultations 
or for relevant information, unless the 
Department and the Signatory agree on 
a later date. 

XIII. Termination 

Any Signatory may terminate this 
Agreement at any time upon notice to 
the Department. Termination shall be 
effective 90 days after such notice is 
received by the Department. Upon 
termination, the Department shall 
follow the procedures outlined in 
section 734(i)(1) of the Act. 

XIV. Violations 

A. In reviewing the operation of this 
Agreement for the purpose of 
determining whether this Agreement 
has been violated or no longer meets the 
requirements of section 734(d)(1) of the 
Act, the Department will consider 
imports of UANS into the United States 
from all sources, and factors including, 
but not limited to, the volume of trade, 
patterns of trade, and whether any 
reseller’s export price is being complied 
with and is satisfying the conditions 
under section 734 of the Act. 

B. If the Department determines that 
this Agreement is being or has been 
violated or no longer meets the 
requirements of section 734(c) or (d) of 
the Act, the Department shall take 
whatever action it deems appropriate 
under section 734(i) of the Act and the 
Regulations. 

C. In the event that the Department 
resumes the original investigation, it 
will conduct the resumed investigation 
on the basis of the original 
administrative record and the statutes, 
regulations, policies, and practices in 
effect on the Effective Date. 

XV. Other Provision 
By entering into this Agreement, the 

Signatories do not admit that any sales 
of UANS have been made at less than 
fair value. 

XVI. Duration 
This Agreement will remain in force 

until the underlying antidumping 
proceeding is terminated in accordance 
with U.S. law, or until it is terminated 
pursuant to section XIII or XIV of this 
Agreement. 

XVII. Effective Date 
The effective date of this Agreement 

is February 19, 2003.
Signed on the 19th day of February, 2003.

Faryar Shirzad, 
Assistant Secretary for Import 
Administration.

Walter J. Spak, 
White & Case, Counsel to JSC Nevinnomysskij 
Azot, Counsel to JSC Kuibyshevazot/Togliatti, 
Counsel to S.P. Novolon/Novomoskovsk.
[FR Doc. 03–4928 Filed 2–28–03; 8:45 am] 
BILLING CODE 3510–DS–P

DEPARTMENT OF COMMERCE

International Trade Administration 

Applications for Duty-Free Entry of 
Scientific Instruments 

Pursuant to section 6(c) of the 
Educational, Scientific and Cultural 
Materials Importation Act of 1966 (Pub. 
L. 89–651; 80 Stat. 897; 15 CFR part 
301), we invite comments on the 
question of whether instruments of 
equivalent scientific value, for the 
purposes for which the instruments 
shown below are intended to be used, 
are being manufactured in the United 
States. 

Comments must comply with 15 CFR 
301.5(a)(3) and (4) of the regulations and 
be filed within 20 days with the 
Statutory Import Programs Staff, U.S. 
Department of Commerce, Washington, 
DC 20230. Applications may be 
examined between 8:30 a.m. and 5 p.m. 
in Suite 4100W, U.S. Department of 
Commerce, Franklin Court Building, 
1099 14th Street, NW., Washington, DC. 

Docket Number: 03–007. 
Applicant: U.S. Department of 

Agriculture, Agricultural Research 
Service, Pacific West Area, 800 
Buchanan Street, Albany, CA 94710. 

Instrument: Electron Microscope, 
Model Tecnai G 2 12 TWIN, G 2 Upgrade, 
and Accessories. 

Manufacturer: FEI Company, The 
Netherlands. 

Intended Use: The instrument is 
intended to be used to study plant, 

insect and microbial viruses, and 
bacterial cells. Objectives to be pursued 
include: 

(1) Verification or validation of the 
structural integrity of purified plant, 
insect and microbial viruses; 

(2) Characterization of the structural 
properties of viruses in situ and in vitro 
and bacterial cells; and 

(3) Characterization of the 
interaction(s) between bacterial cells 
and insect vector host tissues in insecta, 
and bacterial cells and plant host tissues 
in planta. 

Application accepted by 
Commissioner of Customs: February 7, 
2003. 

Docket Number: 03–008. 
Applicant: The Rockefeller 

University, 12230 York Avenue, New 
York, NY 10021. 

Instrument: Electron Microscope, 
Model Tecnai G 2 12 BioTWIN. 

Manufacturer: FEI Company, The 
Netherlands. 

Intended Use: The instrument is 
intended to be used to explore the 
mechanisms governing development 
and differentiation in epidermis and 
hair of mammalian skin and to 
understand how these processes go 
awry in human genetic skin diseases. 

Application accepted by 
Commissioner of Customs: February 12, 
2003.

Gerald A. Zerdy, 
Program Manager, Statutory Import Programs 
Staff.
[FR Doc. 03–4931 Filed 2–28–03; 8:45 am] 
BILLING CODE 3510–DS–P

DEPARTMENT OF COMMERCE

International Trade Administration 

The University of Texas at Austin; 
Notice of Decision on Application for 
Duty-Free Entry of Scientific 
Instrument 

This decision is made pursuant to 
section 6(c) of the Educational, 
Scientific, and Cultural Materials 
Importation Act of 1966 (Pub. L. 89–
651, 80 Stat. 897; 15 CFR part 301). 
Related records can be viewed between 
8:30 a.m. and 5 p.m. in Suite 4100W, 
U.S. Department of Commerce, Franklin 
Court Building, 1099 14th Street, NW., 
Washington, DC. 

Docket Number: 02–050. 
Applicant: The University of Texas at 

Austin, Austin, TX 78712. 
Instrument: ‘‘Helimak’’ Custom 

Magnetized Plasma Turbulence 
Apparatus. 

Manufacturer: Academia Sinica 
Institute of Plasma Physics, Peoples 
Republic of China. 
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DEPARTMENT OF AGRICULTURE

Forest Service 

Notice of Settlement Pursuant to 
CERCLA; Jordan Road Shooting 
Range, Coconino County, AZ

AGENCY: Forest Service, USDA.
ACTION: Notice of settlement.

SUMMARY: In accordance with section 
122(i) of the Comprehensive 
Environmental Response, 
Compensation, and Liability Act, as 
amended (CERCLA), 42 U.S.C. 9622(i), 
notice is hereby given of an 
administrative settlement for recovery of 
past response costs with the City of 
Sedona (the Settling Party) concerning 
the Jordan Road Shooting Range, 
Coconino County, Arizona. The 
settlement requires the Settling Party to 
pay $17,000 to the USDA Forest Service, 
Southwestern Region, pursuant to 
section 122(h)(1) of CERCLA, 42 U.S.C. 
9622(h)(1). The settlement includes a 
covenant not to sue the Settling Party 
pursuant to sections 106 and 107(a) of 
CERCLA, 42 U.S.C. 9606 and 9607(a), 
with regard to the Site. 

For thirty (30) days following the date 
of publication of this notice, the United 
States will receive written comments 
relating to the settlement. The United 
States will consider all comments 
received and may modify or withdraw 
its consent to the settlement if 
comments received disclose facts or 
considerations which indicate that the 
settlement is inappropriate, improper, 
or inadequate. The United States’ 
response to any comments received will 
be available for public inspection at the 
Red Rock Ranger District, PO Box 300, 
250 Brewer Road, Sedona, AZ 86339–
0330, and at the offices of the USDA 
Forest Service Southwestern Region, 
333 Broadway SE, Albuquerque, NM 
87102.
DATES: Comments must be submitted on 
or before February 26, 2003.
ADDRESSES: The proposed settlement is 
available for public inspection at the 
Red Rock Ranger District, PO Box 300, 
250 Brewer Road, Sedona, AZ 86339–
0330 and at the offices of the USDA 
Forest Service Southwestern Region, 
333 Broadway SE, Albuquerque, NM 
87102. A copy of the proposed 
settlement may be obtained from Ken 
Anderson on the Red Rock Ranger 
District at 928–203–7501 (direct) or 
928–282–4119 (backup), or from Kirk M. 
Minckler with USDA’s Office of the 
General Counsel, (303) 275–5549. 
Comments should reference the Jordan 
Road Shooting Range, Coconino County, 
Arizona, and should be addressed to 

Kirk M. Minckler, USDA Office of the 
General Counsel, PO Box 25005, 
Denver, CO 80225–0005.
FOR FURTHER INFORMATION CONTACT: For 
technical information, contact Maria 
McGaha, USDA Forest Service 
Southwestern Region, 333 Broadway SE, 
Albuquerque, NM 87102, phone (505) 
842–3837. For legal information, contact 
Kirk M. Minckler, USDA Office of the 
General Counsel, PO Box 25005, 
Denver, CO 80225–0005; phone (303) 
275–5549.

Dated: January 17, 2003. 
Harv Forsgren, 
Regional Forester, USDA Forest Service, 
Southwestern Region.
[FR Doc. 03–1692 Filed 1–24–03; 8:45 am] 
BILLING CODE 3410–11–M

DEPARTMENT OF COMMERCE

Submission for OMB Review; 
Comment Request

The Department of Commerce has 
submitted to the Office of Management 
and Budget (OMB) for clearance the 
following proposal for collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35).

Agency: National Oceanic and 
Atmospheric Administration.

Title: Application for Commission in 
the NOAA Officer Corps.

Form Number(s): NOAA Form 56–42, 
56–42A, 56–42C, and 56–42D.

OMB Approval Number: 0648–0047.
Type of Request: Regular submission.
Burden Hours: 184.
Number of Respondents: 600.
Average Hours Per Response: 1 hour 

for an application; and 10 minutes for 
a reference.

Needs and Uses: The NOAA Corps is 
the smallest of the seven uniformed 
services of the United States and is an 
integral part of NOAA. The NOAA 
Corps provides a cadre of professionals 
trained in engineering, earth sciences, 
oceanography, meteorology, fisheries 
science, and other related disciplines 
who serve in assignments within the 
five major Line Offices of NOAA. 
Persons wishing to obtain a NOAA 
Corps Commission must submit an 
application package, including an eye 
test and five references.

Affected Public: Individuals or 
households.

Frequency: On occasion.
Respondent’s Obligation: Required to 

obtain or retain a benefit.
OMB Desk Officer: David Rostker, 

(202) 395-3897.Copies of the above 
information collection proposal can be 

obtained by calling or writing Diana 
Hynek, Departmental Paperwork 
Clearance Officer, (202) 482–0266, 
Department of Commerce, Room 6625, 
14th and Constitution Avenue, NW, 
Washington, DC 20230 (or via the 
Internet at dHynek@doc.gov).

Written comments and 
recommendations for the proposed 
information collection should be sent 
within 30 days of publication of this 
notice to David Rostker, OMB Desk 
Officer, Room 10202, New Executive 
Office Building, Washington, DC 20503.

Dated: January 17, 2003.
Gwellnar Banks,
Management Analyst, Office of the Chief 
Information Officer.
[FR Doc. 03–1788 Filed 1–24–03; 8:45 am]
BILLING CODE 3510–12–S

DEPARTMENT OF COMMERCE

International Trade Administration 

[A–821–808] 

Suspension of Antidumping Duty 
Investigation of Certain Cut-to-Length 
Carbon Steel Plate from the Russian 
Federation

AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce.
SUMMARY: The Department of Commerce 
(‘‘the Department’’) has revised the 
agreement suspending the antidumping 
duty investigation involving certain cut-
to-length carbon steel plate (‘‘CTL steel 
plate’’) from the Russian Federation 
(‘‘Russia’’). The basis for this action is 
an agreement between the Department 
and the Russian CTL steel plate 
producers accounting for substantially 
all imports of CTL steel plate from 
Russia, wherein each signatory 
producer/exporter individually agrees to 
make any necessary price revisions to 
eliminate completely any amount by 
which the normal value (NV) of this 
merchandise exceeds the U.S. price of 
its merchandise subject to the 
Agreement.

EFFECTIVE DATE: January 23, 2003.
FOR FURTHER INFORMATION CONTACT: Jean 
Kemp, Stephen Bailey or Lilit 
Astvatsatrian, at (202) 482–4037, (202) 
482–1102, and (202) 482–6412, 
respectively, Antidumping and 
Countervailing Duty Enforcement Group 
III, Import Administration, International 
Trade Administration, U.S. Department 
of Commerce, 14th Street and 
Constitution Avenue, NW., Washington, 
DC 20230.
SUPPLEMENTARY INFORMATION: 
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1 See Notice of Final Determination of Sales at 
Less Than Fair Value: Certain Cut-to-Length Carbon 
Steel Plate from the Russian Federation, 62 FR 
61787, 61794, Nov. 19, 1997.

2 See Certain Carbon Steel Plate From China, 
Russia, South Africa, and Ukraine, 62 FR 66128, 
Dec. 17, 1997.

Background 
On October 24, 1997, the Department 

and the Ministry of Foreign Economic 
Relations and Trade of the Russian 
Federation entered into an agreement 
(62 FR 61780, November 19, 1997) 
suspending the antidumping 
investigation on CTL steel plate from 
the Russian Federation. Upon request of 
petitioners, the investigation was 
continued and the Department made an 
affirmative final determination of sales 
at less than fair value.1 Likewise, the 
International Trade Commission 
continued its investigation and made an 
affirmative determination as to material 
injury to an industry in the United 
States.2 On June 6, 2002, based on the 
evidence on Russian economic reforms 
to that date, the Department revoked 
Russia’s status as a non-market economy 
country under section 771(18)(B) of the 
Act. On November 21, 2002, 
representatives from JSC Severstal, JSC 
Magnitogorsk Iron and Steel Works and 
JSC NOSTA (OKIW) Integrated Iron-
Steel Works (collectively the ‘‘Russian 
CTL steel plate producers’’) initialed a 
proposed, revised suspension 
agreement. We invited comments on the 
proposed agreement. On December 11, 
2002, we received comments from 
petitioners, Bethlehem Steel 
Corporation and United States Steel 
Corporation.

On December 20, 2002, the final 
suspension agreement was signed by the 
Russian CTL steel plate producers and 
the Department, the effective date being 
January 23, 2003. 

Scope of Investigation
For a complete description of the 

scope of the investigation, see 
Agreement Suspending the 
Antidumping Investigation on Certain 
Cut-to-Length Carbon Steel Plate from 
the Russian Federation, Appendix B, 
signed December 20, 2002, attached 
hereto. 

Suspension of Investigation 
The Department consulted with the 

parties to the proceeding and has 
considered the comments submitted 
with respect to the proposed suspension 
agreement. Based on our review of these 
comments, we have made one change to 
the proposed agreement which was 
correcting the effective date of the 
agreement from January 23, 2002 to 
January 23, 2003. In accordance with 

section 734(b) of the Act, we have 
determined that the agreement will 
eliminate completely sales at less than 
fair value of imported subject 
merchandise. Moreover, in accordance 
with section 734(d) of the Act, we have 
determined that the agreement is in the 
public interest, and that the agreement 
can be monitored effectively. We find, 
therefore, that the criteria for 
suspension of an investigation pursuant 
to sections 734(b) and (d) of the Act 
have been met. The terms and 
conditions of this agreement, signed 
December 20, 2002, are set forth in 
Appendix I to this notice. 

This notice is published pursuant to 
section 734(f)(1)(A) of the Act.

Dated: January 17, 2003. 
Faryar Shirzad, 
Assistant Secretary for Import 
Administration.

Appendix I—Agreement Suspending 
the Antidumping Investigation of 
Certain Cut-to-Length Carbon Steel 
Plate From the Russian Federation (A–
821–808) 

Pursuant to section 734(b) of the 
Tariff Act of 1930, as amended (19 
U.S.C. 1673(c)(b)) (the ‘‘Act’’), and 19 
CFR 351.208 (the ‘‘Regulations’’), the 
U.S. Department of Commerce (the 
‘‘Department’’) and the signatory 
producers/exporters of Certain Cut-to-
Length Carbon Steel Plate from the 
Russian Federation (the ‘‘Signatories’’) 
enter into this suspension agreement 
(the ‘‘Agreement’’). As of the Effective 
Date, this Agreement supercedes the 
suspension agreement entered into by 
the Department and the Ministry of 
Foreign Economic Relations and Trade 
of the Russian Federation on October 
24, 1997. By agreement of the Parties, 
the October 24, 1997 suspension 
agreement shall cease to have force or 
effect as of the Effective Date of this 
Agreement. On the basis of this 
Agreement, the Department shall 
continue to suspend its antidumping 
investigation which it completed on 
November 19, 1997 (62 FR 61787), with 
respect to certain cut-to-length carbon 
steel plate from the Russian Federation, 
subject to the terms and provisions set 
forth below. 

(A) Product Coverage 
For purposes of this Agreement, the 

products covered are certain cut-to-
length carbon steel plate, as described in 
Appendix B.

(B) U.S. Import Coverage 
The signatory producers/exporters 

collectively are the producers and 
exporters in the Russian Federation that, 
during the most recently completed 

calendar year, accounted for 
substantially all (not less than 85 
percent) of the subject merchandise 
imported into the United States, as 
provided in the Department’s 
regulations. The Department may at 
anytime during the period of the 
Agreement require additional 
producers/exporters in the Russian 
Federation to sign the Agreement in 
order to ensure that not less than 
substantially all imports into the United 
States are covered by the Agreement. 

In reviewing the operation of the 
Agreement for the purpose of 
determining whether this Agreement 
has been violated or is no longer in the 
public interest, the Department will 
consider imports into the United States 
from all sources of the merchandise 
described in Section A of the 
Agreement. For this purpose, the 
Department will consider factors 
including, but not limited to, the 
following: volume of trade, pattern of 
trade, whether or not the reseller is an 
original equipment manufacturer, and 
the reseller’s export price (EP). 

(C) Basis of the Agreement 
On and after the effective date of the 

Agreement, each signatory producer/
exporter individually agrees to make 
any necessary price revisions to 
eliminate completely any amount by 
which the normal value (NV) of this 
merchandise exceeds the U.S. price of 
its merchandise subject to the 
Agreement. For this purpose, the 
Department will determine the NV in 
accordance with section 773(e) of the 
Act and U.S. price in accordance with 
section 772 of the Act. 

(1) For the period from January 23, 
2003, the effective date of this 
agreement, through September 30, 2003 
(the interim period), each signatory 
producer/exporter agrees not to sell its 
merchandise subject to this Agreement 
in the United States. 

(2) For the first sales period only, 
October 1, 2003 through December 31, 
2003, each signatory producer/exporter 
agrees not to sell its merchandise 
subject to this Agreement to any 
unaffiliated purchaser in the United 
States at prices that are less than the NV 
of the merchandise, as determined by 
the Department on the basis of 
information submitted to the 
Department not later than the dates 
specified in section D of this Agreement 
and provided to the parties not later 
than September 20, 2003. 

(3) For all sales occurring on and after 
January 1, 2004, each signatory 
producer/exporter agrees not to sell its 
merchandise subject to this Agreement 
to any unaffiliated purchaser in the 
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3 For the first sales period only, October 1, 2003 
through December 31, 2003, the issuance of the 
normal value may be delayed in order to resolve 
issues raised in comments from interested parties 
or by the Department and for the purpose of 
allowing sufficient time for signatories to respond 
to the Department’s request for cost data. Some of 
these issues may arise due to Russia’s new status 
as a market economy with respect to the 
Department’s proceedings. In accordance with 
section 773(f) of the Act, the Department will 
examine prices and costs within Russia and, for any 
sales period, may disregard particular prices or 
costs when the prices are not in the ordinary course 
of trade, the costs are not in accordance with the 
generally accepted accounting principles, the costs 
do not reasonably reflect the costs associated with 
the production and sale of the merchandise, or in 
other situations provided for in the Act or the 
Department’s regulations. Examples of possible 
areas in which adjustments may be necessary 
include, but are not limited to, costs related to 
energy, depreciation, transactions among affiliates, 
barters, as well as items that are not recognized by 
the Russian Accounting System.

United States at prices that are less than 
the NV of the merchandise, as 
determined by the Department on the 
basis of information submitted to the 
Department not later than the dates 
specified in section D of this Agreement 
and provided to the parties not later 
than December 20 and June 20 of each 
year.3 This NV shall apply to sales 
occurring during the semiannual period 
beginning on the first day of the month 
following the date the Department 
provides the NV, as stated in this 
paragraph.

(D) Monitoring 
Each signatory producer/exporter will 

supply to the Department all 
information that the Department decides 
is necessary to ensure that the producer/
exporter is in full compliance with the 
terms of the Agreement. As explained 
below, the Department will provide 
each signatory producer/exporter a 
detailed request for information and 
prescribe a required format and method 
of data compilation, not later than the 
beginning of each reporting period. 

(1) Sales Information
The Department will require each 

producer/exporter to report, on 
computer tape in the prescribed format 
and using the prescribed method of data 
compilation, each sale of the 
merchandise subject to the Agreement, 
either directly or indirectly to 
unaffiliated purchasers in the United 
States, including each adjustment 
applicable to each sale, as specified by 
the Department. 

The first report of sales data shall be 
submitted to the Department, on 
computer tape in the prescribed format 
and using the prescribed method of data 
compilation, not later than January 31, 
2004, and shall contain the specified 
sales information covering the period 

October 1, 2003 to December 31, 2003. 
Subsequent reports of sales data shall be 
submitted to the Department not later 
than July 31 and January 31 of each 
year, and each report shall contain the 
specified sales information for the 
semiannual period ending one month 
prior to the due date, except that if the 
Department receives information that a 
possible violation of the Agreement may 
have occurred, the Department may 
request sales data on a monthly, rather 
than a semiannual basis. 

(2) Cost Information 
Producer/exporters must request NVs 

for all subject merchandise that will be 
sold in the United States. For those 
products which the producer/exporter is 
requesting NVs, the Department will 
require each producer/exporter to 
report: their actual cost of 
manufacturing; selling, general and 
administrative (SG&A) expenses; and 
profit data on a semiannual basis, in the 
prescribed format and using the 
prescribed method of data compilation. 
As indicated in Appendix A, profit will 
be reported by the producers/exporters 
on a semiannual basis. Each such 
producer/exporter also must report 
anticipated increases in production 
costs in the semiannual period in which 
the information is submitted resulting 
from factors such as anticipated changes 
in production yield, changes in 
production process, changes in 
production quantities or changes in 
production facilities. 

The first report of cost data shall be 
submitted to the Department not later 
than May 15, 2003, and shall contain 
the specified cost data covering the 
period January 1, 2003 through March 
31, 2003. The second report of cost data 
shall be submitted to the Department 
not later than August 14, 2003, and shall 
contain the specified cost data covering 
the period January 1, 2003 through June 
30, 2003. Each subsequent report shall 
be submitted to the Department not later 
than February 14 and August 14 of each 
year, and each report shall contain the 
specified information for the 
semiannual period ending 45 days prior 
to the due date. 

(3) Special Adjustment of Normal 
Value 

If the Department determines that the 
NV it determined for a previous 
semiannual period was erroneous 
because the reported costs for that 
period were inaccurate or incomplete, 
or for any other reason, the Department 
may adjust NV in a subsequent period 
or periods, unless the Department 
determines that Section F of the 
Agreement applies.

(4) Verification 

Each producer/exporter agrees to 
permit full verification of all cost and 
sales information annually, or more 
frequently, as the Department deems 
necessary. 

(5) Bundling or Other Arrangements 

Producers/exporters agree not to 
circumvent the Agreement. In 
accordance with the dates set forth in 
section D(1) of this Agreement, 
producers/exporters will submit a 
written statement to the Department 
certifying that the sales reported herein 
were not, or are not part of or related to, 
any bundling arrangement, on-site 
processing arrangement, discounts/free 
goods/financing package, swap or other 
exchange where such arrangement is 
designed to circumvent the basis of the 
Agreement. 

Where there is reason to believe that 
such an arrangement does circumvent 
the basis of the Agreement, the 
Department will request producers/
exporters to provide within 15 days all 
particulars regarding any such 
arrangement, including, but not limited 
to, sales information pertaining to 
covered and non-covered merchandise 
that is manufactured or sold by 
producers/exporters. The Department 
will accept written comments, not to 
exceed 30 pages, from all parties no 
later than 15 days after the date of 
receipt of such producer/exporter 
information. 

If the Department, after reviewing all 
submissions, determines that such 
arrangement circumvents the basis of 
the Agreement, it may, as it deems most 
appropriate, utilize one of two options: 
(1) The amount of the effective price 
discount resulting from such 
arrangement shall be reflected in the NV 
in accordance with section D(3) of this 
Agreement, or (2) the Department shall 
determine that the Agreement has been 
violated and take action according to the 
provisions under section F of this 
Agreement. 

(6) Rejection of Submissions 

The Department may reject any 
information submitted after the 
deadlines set forth in this section or any 
information which it is unable to verify 
to its satisfaction. If information is not 
submitted in a complete and timely 
fashion or is not fully verifiable, the 
Department may calculate NV, and/or 
U.S. price based on facts otherwise 
available, as it determines appropriate, 
unless the Department determines that 
section F of this Agreement applies. 
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4 See footnote 1 in Section C(2) of the Agreement.

(E) Disclosure and Comment 

(1) The Department may make 
available to representatives of each 
domestic party to the proceeding, under 
appropriately drawn administrative 
protective orders, business proprietary 
information submitted to the 
Department during the reporting period 
as well as results of its analysis under 
section 777 of the Act. 

(2) For the first sales period, 
beginning October 1, 2003, the 
Department will disclose to each 
producer/exporter the preliminary 
results and methodology of the 
Department’s calculations of its NV no 
later than August 20, 2003. At that time, 
the Department may also make available 
such information to the domestic parties 
to the proceeding in accordance with 
this section. 

(3) Not later than November 20 and 
May 20 of each ensuing sales period, the 
Department will disclose to each 
producer/exporter the preliminary 
results and methodology of the 
Department’s calculations of its NV. At 
that time, the Department may also 
make available such information to the 
domestic parties to the proceeding, in 
accordance with this section. 

(4) Not later than 7 days after the date 
of disclosure under section E(2) and E(3) 
of this Agreement, the parties to the 
proceeding may submit written 
comments to the Department, not to 
exceed 15 pages. After reviewing these 
submissions, the Department will 
provide to each producer/exporter its 
NV as provided in section C(2) of this 
Agreement. In addition, the Department 
may provide such information to 
domestic interested parties as specified 
in this section. 

(F) Violations of the Agreement 

If the Department determines that the 
Agreement is being or has been violated 
or no longer meets the requirements of 
section 734(b) or (d) of the Act, the 
Department shall take action it 
determines appropriate under section 
734(i) of the Act and the regulations. 

(G) Other Provisions 

In entering into the Agreement, the 
signatory producers/exporters do not 
admit that any sales of merchandise 
subject to the Agreement have been 
made at less than fair value.

(H) Termination or Withdrawal 

The Department will not consider 
requests for termination of this 
suspended investigation prior to January 
2008. Termination of the suspended 
investigation will be considered in 
accordance with the five-year review 

provisions of section 351.222 of the 
Department’s regulations. 

Any producer/exporter may withdraw 
from the Agreement at any time upon 
notice to the Department. Withdrawal 
shall be effective 60 days after such 
notice is given to the Department. Upon 
withdrawal, the Department shall follow 
the procedures outlined in section 
734(i)(1) of the Act. 

(I) Definitions 

For purposes of the Agreement, the 
following definitions apply: 

(1) U.S. price means the export price 
or constructed export price at which 
merchandise is sold by the producer or 
exporter to the first unaffiliated person 
in the United States, including the 
amount of any discounts, rebates, price 
protection or ship and debit 
adjustments, and other adjustments 
affecting the net amount paid or to be 
paid by the unaffiliated purchaser, as 
determined by the Department under 
section 772 of the Act. 

(2) Normal Value means the 
constructed value (CV) of the 
merchandise, as determined by the 
Department under section 773 of the Act 
and the corresponding sections of the 
Department’s regulations, and as 
adjusted in accordance with Appendix 
A to this Agreement. 

(3) Producer/Exporter means (1) the 
foreign manufacturer or producer, (2) 
the foreign producer or reseller which 
also exports, and (3) the affiliated 
person by whom or for whose account 
the merchandise is imported into the 
United States, as defined in section 
771(28) of the Act. 

(4) Date of sale means the date of the 
invoice as recorded in the exporter or 
producer’s records kept in the ordinary 
course of business, unless the 
Department determines that a different 
date better reflects the date on which 
the exporter or producer establishes the 
material terms of sale, as determined by 
the Department under its regulations.

The effective date of this Agreement 
is January 23, 2003. 

For the Russian Federation 
Producers/Exporters: Andrey V. 
Shikhanovich for JSC Severstal; Date: 
December 20, 2002. Andrey V. 
Shikhanovich for JSC Magnitogorsk, 
Iron and Steel Works (MMK); Date: 
December 20, 2002. Dmitry V. Tarasov 
for JSC NOSTA (OKIW), Integrated Iron-
Steel Works; Date: December 20, 2002. 

For U.S. Department of Commerce: 
Faryar Shirzad, Assistant Secretary for 
Import Administration; Date: December 
20, 2002.

Appendix A—Principles of Cost 

General Framework 

The cost information reported to the 
Department that will form the basis of the NV 
calculations for purposes of the Agreement 
must be 4:

• Comprehensive in nature and based on 
a reliable accounting system (i.e., a system 
based on well-established standards that can 
be tied to the audited financial statements); 

• Representative of the company’s costs 
incurred for the general class of merchandise; 

• Calculated on a semiannual weighted-
average basis of the plants or cost centers 
manufacturing the product; 

• Based on fully-absorbed costs of 
production, including any downtime; 

• Valued in accordance with generally 
accepted accounting principles; 

• Reflective of appropriately allocated 
common costs so that the costs necessary for 
the manufacturing of the product are not 
absorbed by other products; and 

• Reflective of the actual cost of producing 
the product. 

Additionally, a single figure should be 
reported for each cost component.

Cost of Manufacturing (COM) 

Costs of manufacturing are reported by 
major cost category and for major stages of 
production. Weighted-average costs are used 
for a product that is produced at more than 
one facility, based on the cost at each facility. 

Direct materials is the cost of those 
materials which are input into the 
production process and physically become 
part of the final product. 

Direct labor are the costs identified with a 
specific product. These costs are not 
allocated among products except when two 
or more products are produced at the same 
cost center. Direct labor costs should include 
salary, bonus and overtime pay, training 
expenses, and all fringe benefits. Any 
contracted-labor expense should reflect the 
actual billed cost or the actual costs incurred 
by the subcontractor when the corporation 
has influence over the contractor. 

Factory overhead is the overhead costs 
including indirect materials, indirect labor, 
depreciation, and other fixed and variable 
expenses attributable to a production line or 
factory. Because overhead costs are typically 
incurred for an entire production line. 
Acceptable cost allocation can be based on 
labor hours or machine hours. Overhead 
costs should reflect any idle or downtime 
and be fully absorbed by the products. 

Cost of Production (COP) 

COP is equal to the sum of materials, labor, 
and overhead (COM) plus SG&A expense in 
the home market (HM). 

SG&A expense are those expenses incurred 
for the operation of the corporation as a 
whole and not directly related to the 
manufacture of a particular product. They 
include corporate general and administrative 
expenses, financing expenses, and general 
research and development expenses. 
Additionally, direct and indirect selling 
expenses incurred in the HM for sales of the 
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product under investigation are included. 
Such expenses are allocated over cost of 
goods sold. 

Constructed Value 

Is equal to the sum of materials, labor and 
overhead (COM) and SG&A expenses plus 
profit in the comparison market and the cost 
of packing for exportation to the United 
States. 

Calculation of Suspension Agreement NVs 

NVs (for purposes of the Agreement) are 
calculated by adjusting the CV and are 
provided for both EP and CEP transactions. 
In effect, any expenses uniquely associated 
with the covered products sold in the HM are 
subtracted from the CV, and any such 
expenses which are uniquely associated with 
the covered products sold in the United 
States are added to the CV to calculate the 
NV. 

Export Price—Generally, a U.S. sale is 
classified as an export price sale when the 
first sale to an unaffiliated person occurs 
before the goods are imported into the United 
States. In cases where the foreign 
manufacturer knows or has reason to believe 
that the merchandise is ultimately destined 
for the United States, the manufacturer’s 
sales is the sale subject to review. If, on the 
other hand, the manufacturer sold the 
merchandise to a foreign trader without 
knowledge of the trader’s intention to export 
the merchandise to the United States, then 
the trader’s first sale to an unaffiliated person 
is the sale subject to review. For EP NVs, the 
CV is adjusted for movement costs and 
differences in direct selling expenses such as 
commissions, credit, warranties, technical 
expenses such as commissions, credit, 
warranties, technical services, advertising, 
and sales promotion. 

Constructed Export Price—Generally, a 
U.S. sale is classified as a constructed export 
price sale when the first sale to an 
unaffiliated person occurs after importation. 
However, if the first sale to an unaffiliated 
person is made by a person in the United 
States affiliated with the foreign exporter, 
constructed export price applies even if the 
sale occurs prior to importation, unless the 
U.S. affiliate performs only clerical functions 
in connection with the sale. For CEP NVs, the 
CV is adjusted similar to EP sales, with 
differences for adjustment to U.S. and HM 
indirect-selling expenses. 

Home market direct-selling expenses are 
expenses that are incurred as a direct result 
of a sale. These include such expenses as 
commissions, advertising, discounts and 
rebates, credit, warranty expenses, freight 
costs, etc. Certain direct-selling expenses are 
treated individually. They include: 

Commission expenses are payments to 
unaffiliated parties for sales in the HM. 

Credit expenses are expenses incurred for 
the extension of credit to HM customers. 

Movement expenses are freight, brokerage 
and handling, and insurance expenses. 

U.S. direct-selling expenses are the same as 
HM direct-selling expenses except that they 
are incurred for sales in the United States. 

Movement expenses are additional 
expenses incidental to importation into the 
United States. These typically include U.S. 

inland freight, insurance, brokerage and 
handling expenses, U.S. Customs duties, and 
international freight. 

U.S. indirect-selling expenses include 
general fixed expenses incurred by the U.S. 
sales subsidiary or affiliated exporter for 
sales to the United States. They may also 
include a portion of indirect expenses 
incurred in the HM for export sales.

FOR EP TRANSACTIONS 

+ Direct Materials 
+ Direct Labor 
+ Factory Overhead 
= Cost of Manufacturing (COM) 
+ Home Market SG&A 
= Cost of Production (COP) 
+ U.S. Packing 
+ Profit 
= Constructed Value 
+ U.S. Direct-Selling Expense 
+ U.S. Commission Expense 
+ U.S. Movement Expense 
+ U.S. Credit Expense 
¥ HM Direct-Selling Expense 
¥ HM Commission Expense 1 
¥ HM Credit Expense 
= NV for EP Sales 

1 If the company does not have HM commis-
sions, HM indirect expenses are subtracted 
only up to the amount of the U.S. 
Commissions. 

FOR CEP TRANSACTIONS 

+ Direct Materials 
+ Direct Labor 
+ Factory Overhead 
= Cost of Manufacturing (COM) 
+ Home Market SG&A 
= Cost of Production (COP) 
+ U.S. Packing 
+ Profit 
= Constructed Value 
+ U.S. Direct-Selling Expense 
+ U.S. Indirect-selling Expense 
+ U.S. Commission Expense 
+ U.S. Movement Expense 
+ U.S. Credit Expense 
+ U.S. Further Manufacturing Expenses (if 

any) 
+ CEP Profit 
¥ HM Direct-Selling Expense 
¥ HM Commission Expense 1
¥ HM Credit Expense 
= NV for CEP Sales 

1 If the company does not have HM commis-
sions, HM indirect expenses are subtracted 
only up to the amount of the U.S. 
Commissions. 

Appendix B 
For purposes of this Agreement, the 

products covered are hot-rolled iron and non-
alloy steel universal mill plates (i.e., flat-
rolled products rolled on four faces or in a 
closed box pass, of a width exceeding 150 
mm but not exceeding 1250 mm and of a 
thickness of not less than 4 mm, not in coils 
and without patterns in relief), of rectangular 
shape, neither clad, plated nor coated with 
metal, whether or not painted, varnished, or 
coated with plastics or other nonmetallic 
substances; and certain iron and non-alloy 

steel flat-rolled products not in coils, of 
rectangular shape, hot-rolled, neither clad, 
plated, nor coated with metal, whether or not 
painted, varnished, or coated with plastics or 
other nonmetallic substances, 4.75 mm or 
more in thickness and of a width which 
exceeds 150 mm and measures at least twice 
the thickness. Included as subject 
merchandise in this petition are flat-rolled 
products of nonrectangular cross-section 
where such cross-section is achieved 
subsequent to the rolling process (i.e., 
products which have been ‘‘worked after 
rolling’’)—for example, products which have 
been bevelled or rounded at the edges. This 
merchandise is currently classified in the 
Harmonized Tariff Schedule of the United 
States (HTS) under item numbers 
7208.40.3030, 7208.40.3060, 7208.51.0030, 
7208.51.0045, 7208.51.0060, 7208.52.0000, 
7208.53.0000, 7208.90.0000, 7210.70.3000, 
7210.90.9000, 7211.13.0000, 7211.14.0030, 
7211.14.0045, 7211.90.0000, 7212.40.1000, 
7212.40.5000, 7212.50.0000. Excluded from 
the subject merchandise within the scope of 
this Agreement is grade X–70 plate. Although 
the HTS subheadings are provided for 
convenience and customs purposes, our 
written description of the scope of this 
investigation is dispositive.

[FR Doc. 03–1782 Filed 1–24–03; 8:45 am] 
BILLING CODE 3510–DS–P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric 
Administration

[I.D. 012203A]

Proposed Information Collection; 
Comment Request; Northeast Region 
Vessel Monitoring and 
Communications

AGENCY: National Oceanic and 
Atmospheric Administration (NOAA).
ACTION: Notice.

SUMMARY: The Department of 
Commerce, as part of its continuing 
effort to reduce paperwork and 
respondent burden, invites the general 
public and other Federal agencies to 
take this opportunity to comment on 
proposed and/or continuing information 
collections, as required by the 
Paperwork Reduction Act of 1995, 
Public Law 104–13 (44 U.S.C. 
3506(c)(2)(A)).
DATES: Written comments must be 
submitted on or before March 28, 2003.
ADDRESSES: Direct all written comments 
to Diana Hynek, Departmental 
Paperwork Clearance Officer, 
Department of Commerce, Room 6625, 
14th and Constitution Avenue, NW, 
Washington, DC 20230 (or via the 
Internet at dHynek@doc.gov).
FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
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construction of new permanent roads 
or other new permanent 
infrastructure.

[FR Doc. 02–31576 Filed 12–11–02; 3:00 pm] 
BILLING CODE 3410–11 and 4310–70–P

DEPARTMENT OF AGRICULTURE

Rural Housing Service 

Notice of Request for Extension of a 
Currently Approved Information 
Collection

AGENCY: Rural Housing Service (RHS), 
USDA.
ACTION: Proposed collection; comments 
requested. 

SUMMARY: In accordance with the 
Paperwork Reduction Act of 1995, this 
notice announces the Rural Housing 
Service’s (RHS) intention to request an 
extension for a currently approved 
information collection in support of the 
program for the Housing Preservation 
Grant Program.
DATES: Comments on this notice must be 
received by February 11, 2003 to be 
assured of consideration.
FOR FURTHER INFORMATION CONTACT: 
Mary Fox, Senior Loan Specialist, 
Multi-Family Housing Processing 
Division, RHS, United States 
Department of Agriculture, Stop 0781, 
1400 Independence Ave., SW., 
Washington, DC 20250–0782, 
Telephone (202) 720–1624.
SUPPLEMENTARY INFORMATION: 

Title: RHS/Housing Preservation 
Grant Program. 

OMB Number: 0575–0115. 
Expiration Date of Approval: April 30, 

2003. 
Type of Request: Extension of a 

currently approved information 
collection. 

Abstract: The primary purpose of the 
Housing Preservation Grant Program is 
to repair or rehabilitate individual 
housing, rental properties, or co-ops 
owned or occupied by very low- and 
low-income rural persons. Grantees will 
provide eligible homeowners, owners of 
rental properties and owners of co-ops 
with financial assistance through loans, 
grants, interest reduction payments or 
other comparable financial assistance 
for necessary repairs and rehabilitation 
of dwellings to bring them up to code 
or minimum property standards. Where 
repair and rehabilitation assistance is 
not economically feasible or practical 
the replacement of existing, individual 
owner occupied housing is available. 

These grants were established by 
Public Law 98–181, the Housing Urban-
Rural Recovery Act of 1983, which 

amended the Housing Act of 1979 (Pub. 
L. 93–383) by adding section 533, 42 
U.S.C. S 2490(m), Housing Preservation 
Grants (HPG). In addition, the Secretary 
of Agriculture has authority to prescribe 
rules and regulations to implement HPG 
and other programs under 42 U.S.C. S 
1480(j). 

Section 533(d) is prescriptive about 
the information applicants are to submit 
to RHS as part of their application and 
in the assessments and criteria RHS is 
to use in selecting grantees. An 
applicant is to submit a ‘‘statement of 
activity’’ describing its proposed 
program, including the specific 
activities it will undertake, and its 
schedule. RHS is required in turn to 
evaluate proposals on a set of prescribed 
criteria, for which the applicant will 
also have to provide information, such 
as: (1) Very low- and low-income 
persons proposed to be served by the 
repair and rehabilitation activities; (2) 
participation by other public and 
private organizations to leverage funds 
and lower the cost to the HPG program; 
(3) the area to be served in terms of 
population and need: (4) cost data to 
assure greatest degree of assistance at 
lowest cost; (5) administrative capacity 
of the applicant to carry out the 
program. The information collected will 
be the minimum required by law and by 
necessity for RHS to assure that it funds 
responsible grantees proposing feasible 
projects in areas of greatest need. Most 
data are taken from a localized area, 
although some are derived from census 
reports of city, county and Federal 
governments showing population and 
housing characteristics. 

Estimate of Burden: Public reporting 
burden for this collection of information 
is estimated to average .96 hours per 
response. 

Respondents: A public body or a 
public or private nonprofit corporation. 

Estimated Number of Respondents: 
1,850. 

Estimated Number of Responses per 
Respondent: 6.5. 

Estimated Total Annual Burden on 
Respondents: 11,614 hours. 

Copies of this information collection 
can be obtained from Jean Mosley, 
Regulations and Paperwork 
Management Branch at (202 692–0041). 

Comments 
Comments are invited on: (a) Whether 

the proposed collection of information 
is necessary for the proper performance 
of the functions of RHS, including 
whether the information will have 
practical utility; (b) the accuracy of 
RHS’s estimate of the burden of the 
proposed collection of information 
including the validity of the 

methodology and assumptions used; (c) 
ways to enhance the quality, utility and 
clarity of the information to be 
collected; and (d) ways to minimize the 
burden of the collection of information 
on those who are to respond, including 
through the use of appropriate 
automated, electronic, mechanical, or 
other technological collection 
techniques or other forms of information 
technology. Comments may be sent to 
Jean Mosley, Regulations and 
Paperwork Management Branch, U.S. 
Department of Agriculture, Rural 
Development, STOP 0742, 1400 
Independence Ave. SW., Washington, 
DC 20250. All responses to this notice 
will be summarized and included in the 
request for OMB approval. All 
comments will become a matter of 
public record.

Dated: December 4, 2002. 
Arthur A. Garcia, 
Administrator, Rural Housing Service.
[FR Doc. 02–31523 Filed 12–13–02; 8:45 am] 
BILLING CODE 3410–XV–P

DEPARTMENT OF COMMERCE

International Trade Administration 

[A–201–820] 

Suspension of Antidumping 
Investigation: Fresh Tomatoes From 
Mexico

AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce.
ACTION: Notice of suspension of 
antidumping investigation on fresh 
tomatoes from Mexico. 

EFFECTIVE DATE: December 16, 2002.
SUMMARY: The Department of Commerce 
has suspended the antidumping 
investigation involving fresh tomatoes 
from Mexico. The basis for the 
suspension of the antidumping 
investigation is an agreement between 
the Department of Commerce and 
producers/exporters accounting for 
substantially all imports of fresh 
tomatoes from Mexico wherein each 
signatory producer/exporter has agreed 
to revise its prices to eliminate 
completely the injurious effects of 
exports of this merchandise to the 
United States.
FOR FURTHER INFORMATION CONTACT: 
Mark Ross or Janis Kalnins at (202) 482–
4794 or (202) 482–1393, respectively; 
Office of AD/CVD Enforcement 3, 
Import Administration, International 
Trade Administration, U.S. Department 
of Commerce, 14th Street & Constitution 
Avenue, NW, Washington, DC, 20230.
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SUPPLEMENTARY INFORMATION: 

Applicable Statute and Regulations 
Unless otherwise indicated, all 

citations to the statute are references to 
the provisions effective January 1, 1995, 
the effective date of the amendments 
made to the Tariff Act of 1930 (the Act) 
by the Uruguay Round Agreements Act. 
In addition, unless otherwise indicated, 
all citations to Department of Commerce 
(Department) regulations refer to the 
regulations codified at 19 CFR part 353 
(1996). 

Background 
On April 18, 1996, the Department 

initiated an antidumping investigation 
to determine whether imports of fresh 
tomatoes from Mexico are being, or are 
likely to be, sold in the United States at 
less than fair value (LTFV) (61 FR 
18377, April 25, 1996). On May 16, 
1996, the U.S. International Trade 
Commission (ITC) notified the 
Department of its affirmative 
preliminary injury determination. 

On October 10, 1996, the Department 
and Mexican tomato growers/exporters 
initialed a proposed agreement to 
suspend the antidumping investigation. 
On October 28, 1996, the Department 
preliminarily determined that imports 
of fresh tomatoes from Mexico are being 
sold at LTFV in the United States. See 
Notice of Preliminary Determination of 
Sales at Less Than Fair Value and 
Postponement of Final Determination: 
Fresh Tomatoes from Mexico, 61 FR 
56607 (November 1, 1996) (Preliminary 
Determination). On the same day on 
which the Department issued the 
Preliminary Determination, the 
Department and certain growers/
exporters of fresh tomatoes from Mexico 
signed an agreement to suspend the 
investigation (1996 Suspension 
Agreement). See Suspension of 
Antidumping Investigation: Fresh 
Tomatoes from Mexico, 61 FR 56618 
(November 1, 1996). 

On May 31, 2002, Mexican tomato 
growers/exporters accounting for a 
significant percentage of all fresh 
tomatoes imported into the United 
States from Mexico provided written 
notice to the Department of their 
withdrawal from the 1996 Suspension 
Agreement on fresh tomatoes from 
Mexico. Because the 1996 Suspension 
Agreement no longer covered 
substantially all imports of fresh 
tomatoes from Mexico, effective July 30, 
2002, the Department terminated the 
1996 Suspension Agreement, terminated 
the sunset review of the suspended 
investigation, and resumed the 
antidumping investigation. See Notice 
of Termination of Suspension 

Agreement, Termination of Sunset 
Review, and Resumption of 
Antidumping Investigation: Fresh 
Tomatoes from Mexico, 67 FR 50858 
(August 6, 2002). With the termination 
of the 1996 Suspension Agreement, in 
accordance with section 734(i)(1)(B) of 
the Act, the Department resumed the 
underlying antidumping investigation. 

On November 8, 2002, the Department 
and Mexican tomato growers/exporters 
initialed a proposed agreement 
suspending the resumed antidumping 
investigation on imports of fresh 
tomatoes from Mexico. The Department 
provided parties an opportunity to 
submit comments on the initialed 
agreement, and on November 22, 2002, 
the Department received comments 
from several parties. The memorandum 
titled ‘‘Comments on the Proposed 
Agreement Suspending the 
Antidumping Duty Investigation’’ from 
Mark Ross, Program Manager, to the File 
explains the Department’s response to 
these comments. 

On December 4, 2002, the Department 
and certain growers/exporters of fresh 
tomatoes from Mexico signed a new 
suspension agreement (2002 Suspension 
Agreement). The 2002 Suspension 
Agreement is attached to this notice of 
Suspension of Antidumping 
Investigation. 

Scope Clarification 
On September 30, 1996, Desert Glory, 

Ltd. (Desert Glory), filed a letter 
requesting that the Department exclude 
cocktail tomatoes from the scope of the 
investigation. The petitioners responded 
to Desert Glory’s letter on October 10, 
1996, clarifying that the petition’s scope 
did not include cocktail tomatoes. In the 
Preliminary Determination, the 
Department excluded cocktail tomatoes 
from the scope of the investigation. 

On September 17, 2002, the 
petitioners filed a letter requesting the 
withdrawal of their October 10, 1996, 
scope-clarification letter and 
encouraged the Department to exercise 
its own authority to clarify the scope of 
the investigation so that it includes 
cocktail tomatoes. On November 15, 
2002, the Department released a draft 
scope-clarification memorandum to the 
parties to the proceeding to 
communicate the Department’s intent to 
include cocktail tomatoes in the scope 
of the investigation and give the parties 
the opportunity to present their views 
on this intention. 

On November 20, 2002, Desert Glory 
submitted comments on the draft scope-
clarification memorandum, and on 
November 25, 2002, the petitioners 
submitted rebuttal comments. After 
analysis of these comments and the 

information on the record, the 
Department determined to include 
cocktail tomatoes within the scope of 
the investigation. See December 4, 2002, 
memorandum entitled ‘‘Scope 
Clarification’’ from Laurie Parkhill, 
Office Director, to Faryar Shirzad, 
Assistant Secretary for Import 
Administration, available in the Central 
Records Unit, Room B–099 of the main 
building of the Commerce Department.

Suspension of Investigation 

The Department consulted with the 
parties to the proceeding and has 
considered the comments submitted 
with respect to the proposal to suspend 
the antidumping investigation. In 
accordance with section 734(c) of the 
Act, we have determined that 
extraordinary circumstances are present 
in this case, as defined by section 
734(c)(2)(A) of the Act. See the 
memorandum titled ‘‘Existence of 
Extraordinary Circumstances’’ from 
Laurie Parkhill, Office Director, to 
Faryar Shirzad, Assistant Secretary for 
Import Administration. 

The 2002 Suspension Agreement 
provides that the subject merchandise 
will be sold at or above the established 
reference price and, for each entry of 
each exporter, the amount by which the 
estimated normal value exceeds the 
export price (or constructed export 
price) will not exceed 15 percent of the 
weighted-average amount by which the 
estimated normal value exceeded the 
export price (or constructed export 
price) for all LTFV entries of the 
producer/exporter examined during the 
course of the investigation. We have 
determined that the 2002 Suspension 
Agreement will eliminate completely 
the injurious effect of exports to the 
United States of the subject 
merchandise and prevent the 
suppression or undercutting of price 
levels of domestic fresh tomatoes by 
imports of that merchandise from 
Mexico. 

We have also determined that the 
2002 Suspension Agreement is in the 
public interest and can be monitored 
effectively, as required under section 
734(d) of the Act. See the memorandum 
titled ‘‘Public Interest Assessment of the 
Agreement Suspending the 
Antidumping Duty Investigation on 
Fresh Tomatoes from Mexico’’ from 
Jeffrey May, Director of the Office of 
Policy, to Faryar Shirzad, Assistant 
Secretary for Import Administration. 

For the reasons outlined above, we 
find that the 2002 Suspension 
Agreement meets the criteria of section 
734(c) of the Act.
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International Trade Commission 

In accordance with section 733(f) of 
the Act, the Department has notified the 
ITC of the 2002 Suspension Agreement. 

Suspension of Liquidation 

The suspension of liquidation ordered 
in the preliminary affirmative 
determination in this case published on 
November 1, 1996, and resumed on 
August 6, 2002 (see 67 FR 50858), shall 
continue to be in effect, subject to 
section 734(h)(3) of the Act. Section 
734(f)(2)(B) of the Act provides that the 
Department may adjust the security 
required to reflect the effect of the 2002 
Suspension Agreement. The Department 
has found that the 2002 Suspension 
Agreement eliminates completely the 
injurious effects of imports and, thus, 
the Department is adjusting the security 
required from signatories to zero. The 
security rates in effect for imports from 
non-signatory growers remain as 
published in the Preliminary 
Determination. 

Notwithstanding the 2002 Suspension 
Agreement, the Department will 
continue the investigation if it receives 
such a request within 20 days after the 
date of publication of this notice in the 
Federal Register, in accordance with 
section 734(g) of the Act. 

Enforcement 

To ensure effective enforcement of the 
2002 Suspension Agreement, the 
Department worked closely with the 
U.S. Customs Service in drafting the 
terms of the 2002 Suspension 
Agreement. Pursuant to its obligations 
under section 734(i) of the Act, the U.S. 
Customs Service has informed the 
Department that it concurs with the 
enforcement provisions the Department 
included in the 2002 Suspension 
Agreement. 

Administrative Protective Order Access 

The Administrative Protective Orders 
(APOs) the Department granted in the 
original investigation segment of this 
proceeding remain in place. While the 
investigation is suspended, parties 
subject to those APOs may retain, but 
may not use, information received 
under those APOs. All parties wishing 
access to business proprietary 
information submitted during the 
administration of the 2002 Suspension 
Agreement must submit new APO 
applications. An APO for the 
administration of the 2002 Suspension 
Agreement will be placed on the record 
within five days of the date of 
publication of this notice in the Federal 
Register. 

We are publishing this notice in 
accordance with section 734 of the Act 
and 19 CFR 353.18.

Dated: December 10, 2002. 
Faryar Shirzad, 
Assistant Secretary for Import 
Administration.

December 4, 2002 Agreement 

Suspension of Antidumping Investigation: 
Fresh Tomatoes from Mexico 

Pursuant to section 734(c) of the Tariff Act 
of 1930, as amended (19 U.S.C. 1673c(c)) 
(‘‘the Act’’), and section 353.18 of the U.S. 
Department of Commerce (‘‘the Department’’) 
regulations (19 C.F.R. 353.18), the 
Department and the signatory producers/
exporters of fresh tomatoes from Mexico 
enter into this Suspension Agreement (the 
‘‘Agreement’’). On the basis of this 
Agreement, the Department shall suspend its 
antidumping duty investigation, the 
initiation of which was published on April 
25, 1996 (61 FR 18377), with respect to fresh 
tomatoes from Mexico, subject to the terms 
and provisions set out below. 

I. Product Coverage 
The merchandise subject to this Agreement 

is all fresh or chilled tomatoes (fresh 
tomatoes) which have Mexico as their origin, 
except for those tomatoes which are for 
processing. For purposes of this Agreement, 
processing is defined to include preserving 
by any commercial process, such as canning, 
dehydrating, drying, or the addition of 
chemical substances, or converting the 
tomato product into juices, sauces, or purees. 
In Appendix F of this Agreement the 
Department has outlined the procedure that 
signatories must follow for selling subject 
merchandise for processing. Fresh tomatoes 
that are imported for cutting up, not further 
processing (e.g., tomatoes used in the 
preparation of fresh salsa or salad bars), are 
covered by this Agreement. 

Commercially grown tomatoes, both for the 
fresh market and for processing, are classified 
as Lycopersicon esculentum. Important 
commercial varieties of fresh tomatoes 
include common round, cherry, grape, plum, 
greenhouse, and pear tomatoes, all of which 
are covered by this Agreement. 

Tomatoes imported from Mexico covered 
by this Agreement are classified under the 
following subheadings of the Harmonized 
Tariff Schedules of the United States 
(HTSUS), according to the season of 
importation: 0702 and 9906.07.01 through 
9906.07.09. Although the HTSUS numbers 
are provided for convenience and customs 
purposes, the written description of the 
scope of this Agreement is dispositive. 

II. U.S. Import Coverage 
The signatories are the producers and 

exporters in Mexico which account for 
substantially all of the subject merchandise 
imported into the United States. The 
Department may at any time during the 
period of the Agreement require additional 
producers/exporters in Mexico to sign the 
Agreement in order to ensure that not less 
than substantially all imports into the United 
States are subject to the Agreement. 

III. Basis for the Agreement 

Each signatory individually agrees that, in 
order to prevent price suppression or 
undercutting, it will not sell, on and after the 
effective date of the Agreement, merchandise 
subject to the Agreement at prices that are 
less than the reference price, in accordance 
with Appendix A to this Agreement. 

In order to satisfy the requirements of 
section 734(c)(1)(B) of the Act, each signatory 
agrees individually that for each entry the 
amount by which the estimated normal value 
exceeds the export price (or the constructed 
export price) will not exceed 15 percent of 
the weighted-average amount by which the 
estimated normal value exceeded the export 
price (or the constructed export price) for all 
less-than-fair-value entries of the producer/
exporter examined during the course of the 
investigation, in accordance with the 
calculation methodologies described in 
Appendix B of this Agreement. 

IV. Monitoring of the Agreement 

A. Import Monitoring 

1. The Department will monitor entries of 
fresh tomatoes from Mexico to ensure 
compliance with section III. of this 
Agreement. 

2. The Department will review publicly 
available data and other official import data, 
including, as appropriate, records maintained 
by the U.S. Customs Service, to determine 
whether there have been imports that are 
inconsistent with the provisions of this 
Agreement. 

B. Compliance Monitoring 

1. The Department may require, and each 
signatory agrees to provide, confirmation, 
through documentation provided to the 
Department, that the price received on any 
sale subject to this Agreement was not less 
than the established reference price. The 
Department may require that such 
documentation be provided, and be subject to 
verification, within thirty days of the sale.

2. The Department may require, and each 
signatory agrees to report in the prescribed 
format and using the prescribed method of 
data compilation, each sale of the 
merchandise subject to this Agreement, 
either directly or indirectly to unrelated 
purchasers in the United States, including 
each adjustment applicable to each sale, as 
specified by the Department. 

Each signatory agrees to permit review and 
on-site inspection of all information deemed 
necessary by the Department to verify the 
reported information. 

3. The Department may conduct 
administrative reviews under section 751 of 
the Act, upon request or upon its own 
initiative, to ensure that exports of fresh 
tomatoes from Mexico are at prices consistent 
with the terms of this Agreement. The 
Department may perform verifications 
pursuant to administrative reviews 
conducted under section 751 of the Act. 

4. At any time and without prior notice, 
the Department may conduct verifications of 
parties handling signatory merchandise to 
determine whether they are selling signatory 
merchandise in accordance with the terms of 
this Agreement.
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1 The Selling Agent can be an importer, agent, 
broker, distributor, or any other entity that 
facilitates the transaction between the signatory and 
the first unaffiliated U.S. customer.

C. Shipping and Other Arrangements 

1. All reference prices will be expressed in 
U.S.$/lb. in accordance with Appendix A of 
this Agreement. Subject to paragraph 24 of 
Annex 703.2 of the North American Free 
Trade Agreement, the quality of each entry of 
fresh tomatoes exported to the United States 
from Mexico will conform with any 
applicable U.S. Department of Agriculture 
minimum grade, size, and/or quality import 
requirements in effect. 

2. Signatories agree not to circumvent the 
Agreement and to undertake measures that 
will help to prevent circumvention. For 
example, each signatory will take the 
following actions: 

a. It is the responsibility of all signatories 
to ensure that sales of their merchandise are 
made consistent with the requirements of 
this Agreement. To that end, each signatory 
shall enter into a contract, with the party that 
is responsible for the first sale of its subject 
merchandise to an unaffiliated customer in 
the United States (the Selling Agent),1 that 
incorporates the terms of this Agreement. 
Through a contractual arrangement 
signatories shall also require the Selling 
Agent establish a contract with third parties 
to ensure that adjustments for spoilage or 
other claims inconsistent with the Agreement 
will not be permitted. Further, this 
contractual arrangement must establish that 
the Selling Agent maintain documentation 
demonstrating that sales of their merchandise 
are made consistent with the requirements of 
this Agreement.

b. Each signatory will label its boxes of 
subject merchandise that are exported to the 
United States with its name, signatory 
identification number, and a statement that 
‘‘These Tomatoes Were Grown/Exported by a 
Signatory of the December 2002 Suspension 
Agreement.’’ Alternatively, if the signatory 
that exports the tomatoes is different from the 
entity that grew the tomatoes, it will label the 
boxes with its name and its signatory 
identification number. 

c. Each signatory will label its boxes of 
fresh tomatoes sold in Mexico with its name 
and the title ‘‘Prohibida Su Exportacion.’’ 

3. Not later than thirty days after each 
quarter, each signatory will submit a written 
statement to the Department certifying that 
all sales during the most recently completed 
quarter were at net prices (after rebates, 
backbilling, discounts for quality and other 
claims) at or above the reference price and 
were not part of or related to any act or 
practice which would have the effect of 
hiding the real price of the fresh tomatoes 
being sold (e.g., a bundling arrangement, 
discounts/free goods/financing package, 
swap, or other exchange). Each signatory 
agrees to permit full verification of its 
certification as the Department deems 
necessary. 

D. Rejection of Submissions 

The Department may reject: 1) Any 
information submitted after the deadlines set 
forth in this Agreement; 2) any submission 

that does not comply with the filing, format, 
translation, service, and certification of 
documents requirements under 19 CFR 
353.31; 3) submissions that do not comply 
with the procedures for establishing business 
proprietary treatment under 19 CFR 353.32 or 
any information that it is unable to verify to 
its satisfaction. If information is not 
submitted in a complete and timely fashion 
or is not fully verifiable, the Department may 
use the facts otherwise available for the basis 
of its decision, as it determines appropriate, 
unless the Department determines that 
section V. applies. 

E. Compliance Consultations 

1. When the Department identifies, through 
import or compliance monitoring or 
otherwise, that sales may have been made at 
prices inconsistent with section III. of this 
Agreement, the Department will notify each 
signatory which it believes is responsible or, 
if applicable, notify the signatory’s 
representative. The Department will consult 
with each such party for a period of up to 
sixty days to establish a factual basis 
regarding sales that may be inconsistent with 
section III. of this Agreement. 

2. During the consultation period, the 
Department will examine any information 
that it develops or which is submitted, 
including information requested by the 
Department under sections IV.A. and B. 
above. 

F. Review 

If the Department is not satisfied at the 
conclusion of the consultation period that 
sales by such signatory are being made in 
compliance with this Agreement, the 
Department may conduct a review to 
determine whether this Agreement is being 
violated by such signatory. This provision 
does not limit or restrict the Department’s 
authority to conduct an administrative 
review under section 751 of the Act and 
paragraph IV.B.3. of this Agreement. 

G. Operations Consultations 

The Department will consult with the 
signatory producers/exporters regarding the 
operations of this Agreement. A party to the 
Agreement may request such consultations in 
any April or September (i.e., prior to the 
beginning of each season) following the first 
year of the signing of this Agreement. 

In order to evaluate whether this 
Agreement fulfills the requirements of 
section 734(c)(1)(A) of the Act (prevents the 
suppression or undercutting of price levels of 
domestic products by imports of fresh 
tomatoes), within 30 days from the date this 
Agreement is signed the Department will 
begin to analyze historical price and 
shipment volume data from certain U.S. and 
Mexican producers of fresh tomatoes. The 
Department will also gather such information 
concerning prices and shipment volumes 
experienced during the first four months of 
this Agreement and any other information 
the Department believes pertinent to its 
analysis. 

The Department expects to make an 
adjustment to the reference price to take into 
account such events as significant changes in 
the relationship of domestic prices and 
volumes to import prices and volumes. In 

evaluating the significance of any change, the 
Department will look both to the extent of the 
change and its duration. For example, a very 
high percentage change in the relationship 
may be significant even though it occurs over 
a brief time period. 

The information gathered will be subject to 
release under administrative protective order 
and to comment by interested parties. Where 
appropriate, the information will also be 
subject to verification. The Department will 
complete its evaluation of this information by 
July 31, 2003, and will release the results of 
its analysis for comment. The Department 
will issue the final results of its analysis by 
October 1, 2003. The Department will post 
any revision to the reference price to its Web 
site (http://www.ia.ita.doc.gov/tomato), and 
any such revision will take effect on 
November 1, 2003. 

In order to evaluate whether this 
Agreement fulfills the requirements of 
section 734(c)(1)(B) of the Act, the 
Department may conduct an administrative 
review under section 751 of the Act, upon 
request or upon its own initiative, to ensure 
that for each entry of each exporter the 
amount by which the estimated normal value 
exceeds the export price (or the constructed 
export price) did not exceed 15 percent of the 
weighted-average amount by which the 
estimated normal value exceeded the export 
price (or the constructed export price) for all 
less-than-fair-value entries of the producer/
exporter examined during the course of the 
investigation, in accordance with the 
calculation methodologies described in 
Appendix B. An affirmative determination 
under section 751 of the Act may result in 
the termination of this Agreement. 

V. Violations of the Agreement 

A. If the Department determines that the 
Agreement is being or has been violated or 
no longer meets the requirements of sections 
734(c) or (d) of the Act, the Department shall 
take action it determines appropriate under 
section 734(i) of the Act and the 
Department’s regulations. 

B. Pursuant to section 734(i) of the Act the 
Department will refer any intentional 
violations of the Agreement to the U.S. 
Customs Service. Any person who 
intentionally violates the Agreement shall be 
subject to a civil penalty assessed in the same 
amount, in the same manner, and under the 
same procedures as the penalty imposed for 
a fraudulent violation of section 592(a) of the 
Act. A fraudulent violation of section 592(a) 
of the Act is punishable by a civil penalty in 
an amount not to exceed the domestic value 
of the merchandise. For purposes of the 
Agreement, the domestic value of the 
merchandise will be deemed to be the 
reference price, as the signatories agree not 
to sell the subject merchandise at prices that 
are less than the reference price or to ensure 
that sales of the subject merchandise are 
made consistent with the terms of the 
Agreement. 

C. In addition, the Department will 
examine the activities of signatories, their 
Selling Agents, and any other party to a sale 
subject to the Agreement to determine 
whether any activities conducted by any 
party aided or abetted another party’s
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violation of the Agreement. If any such 
parties are found to have aided or abetted 
another party’s violation of the Agreement, 
they shall be subject to the same civil 
penalties described in section V.B. above.

Signatories of this Agreement consent to 
the release of all information presented to or 
obtained by the Department during the 
conduct of verifications with the U.S. 
Customs Service and/or the U.S. Department 
of Agriculture. Further, through a contractual 
arrangement, signatories shall require that 
the Selling Agent consent to the release of all 
information presented to or obtained by the 
Department during the conduct of 
verifications with the U.S. Customs Service 
and/or the U.S. Department of Agriculture. 

D. The following activities shall be 
considered violations of the Agreement: 

1. Sales that are at net prices (after rebates, 
backbilling, discounts for quality and other 
claims) that are below the reference price. 

2. Any act or practice which would have 
the effect of hiding the real price of the fresh 
tomatoes being sold (e.g., a bundling 
arrangement, discounts/free goods financing 
package, swap, or other exchange). 

3. Sales that are not in accordance with the 
terms and conditions applied by the 
Department when calculating prices for 
transactions involving adjustments due to 
changes in condition after shipment as 
detailed in Appendix D of this Agreement. 

4. Selling signatory tomatoes to Canada in 
a manner that is not consistent with the 
requirements of Appendix E of this 
Agreement. 

5. Selling signatory tomatoes for processing 
in the United States in a manner that is not 
consistent with the requirements of 
Appendix F of this Agreement. 

6. Any other act or practice that the 
Department or U.S. Customs Service finds in 
violation of the Agreement. 

VI. Other Provisions 

A. In entering into this Agreement the 
signatories do not admit that any exports of 
fresh tomatoes from Mexico are having or 
have had an injurious effect on fresh tomato 
producers in the United States or have been 
sold at less than fair value. The signatories 
also do not admit that greenhouse, cherry, or 
any other particular type of tomatoes are 
properly considered within the scope of the 
underlying investigation. 

B. The signatories may withdraw from this 
Agreement upon ninety days written notice 
to the Department. 

C. Upon request, the Department will 
advise any signatory of the Department’s 
methodology for calculating its export price 
(or constructed export price) and normal 
value which, for purposes of this Agreement, 
are described in Appendix B of this 
Agreement. Further, the Department reserves 

the right to modify its methodology in 
calculating export price (or constructed 
export price) and normal value. 

VII. Disclosure and Comment 

A. If the Department proposes to revise the 
reference price as a result of consultations 
under this Agreement, not later than three 
months prior to the first day of each semi-
annual period, the Department will disclose 
the results and the methodology of the 
Department’s calculation of the preliminary 
reference price established for that upcoming 
semi-annual period. 

B. Not later than seven days after the date 
of disclosure under paragraph VII.A., the 
parties to the proceeding may submit written 
comments to the Department, not to exceed 
fifteen pages. After reviewing these 
submissions, the Department will provide the 
final reference price for the upcoming semi-
annual period, normally within thirty days 
after the date of disclosure under paragraph 
VII.A. 

C. The Department may make available to 
representatives of each interested party to the 
proceeding, under appropriately drawn 
administrative protective orders, any 
business proprietary information submitted 
to the Department pursuant to section IV. of 
this Agreement, as well as the results of the 
Department’s analysis of that information. 

VIII. Termination 

Absent affirmative determinations under 
the five-year review provisions of sections 
751 and 752 of the Act, the Department 
expects to terminate this Agreement and the 
underlying investigation no later than five 
years from the date on which this Agreement 
is published in the Federal Register. 

IX. Effective Date 

The effective date of the Agreement is the 
date on which it is published in the Federal 
Register.

Dated: December 4, 2002. 
Faryar Shirzad, 
Assistant Secretary for Import 
Administration.

The following parties hereby certify that 
the members of their organization agree to 
abide by all terms of the Agreement:

Dated: December 4, 2002.
Dr. Rolando Zubia Rivera, 
President. 
For Caades Sinaloa, A.C.

Dated: December 4, 2002.
Mauricio Castaneda Castro, 
President. 
For Consejo Agricola de Baja California, A.C.

Dated: December 4, 2002.
Ing. Angel I. Urrutia M., 

President. 
For Asociacion Mexicana de Productores de 
Hortalizas de Invernadero, A.C.

Dated: December 4, 2002.
Ing. Rafael Orduno Valdez, 
President. 
For Union Agricola Regional de Sonora, 
Productores de Hortalizas Frutas y 
Legumbres.

Dated: December 4, 2002.
Basilio Gatzionis Torres, 
President. 
For Confederacion Nacional de Productores 
de Hortalizas.

Appendix A—Suspension of 
Antidumping Investigation—Fresh 
Tomatoes from Mexico—Reference 
Price 

Consistent with the requirements of section 
734(c) of the Act, to eliminate completely the 
injurious effect of exports to the United 
States and to prevent the suppression or 
undercutting of price levels of domestic fresh 
tomatoes, the Department and signatory 
producer/exporters of subject merchandise 
hereby agree to adopt the reference prices 
calculated based on the methodology 
outlined in the November 1, 1996, agreement 
suspending the antidumping investigation 
involving fresh tomatoes from Mexico, as 
amended on August 14, 1998. See 
Suspension of Antidumping Investigation; 
Fresh Tomatoes from Mexico, 61 FR 56618, 
56620 (November 1, 1996), October 28, 1996, 
Memorandum to Robert S. LaRussa titled 
‘‘The Prevention of Price Suppression or 
Undercutting of Price Levels in the 
Suspension Agreement Covering Fresh 
Tomatoes from Mexico,’’ and Amendment to 
the Suspension Agreement on Fresh 
Tomatoes from Mexico, 63 FR 43674 (August 
14, 1998). Accordingly, the reference price 
for the July 1 through October 22 period will 
be $0.172 per pound and the reference price 
for the October 23 through June 30 period 
will be $0.2108 per pound. 

These reference prices will remain in effect 
unless modified in accordance with the 
provisions of paragraph IV.G. of the 
Agreement. 

The term ‘‘reference price’’ refers to the 
price F.O.B. from the Selling Agent. The 
reference price includes all palletizing and 
cooling charges incurred prior to shipment 
from the Selling Agent. The actual movement 
or handling expenses beyond the point of 
entry into the United States (e.g., McAllen, 
Nogales, Otay Mesa) must be added to the 
reference price and must reflect the cost for 
an arm’s-length transaction. The charts below 
contain examples of the minimum common 
trucking charges the USDA observed for the 
2002 winter season.

F.O.B. McAllen to: Los Angeles New York Chicago 

Rate ($US)/Per Truckload ........................................................................................................... $800 $2000 $1200 

F.O.B. Nogales to: Los Angeles New York Chicago 

Rate ($US)/Per Truckload ........................................................................................................... $800 $3500 $2400 
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Parties should refer to http://
www.ams.usda.gov/fv/mncs/fvwires.htm to 
obtain examples of common trucking charges 
pertinent to the current season. Where the 
Selling Agent sells through an affiliated 
party, the transfer price from the Selling 
Agent to the affiliate must be at or above the 
reference price and any subsequent sale to an 
unaffiliated party must include the actual 
cost of markups (e.g., trucking charges) that 
reflect arm’s-length costs. For guidance on 
the trucking-charge markup for such resales, 
parties should refer to http://
www.ams.usda.gov/fv/mncs/fvwires.htm to 
obtain common trucking charges pertinent to 
the current season. 

During the Department’s verifications of 
parties handling signatory merchandise it 
will ascertain whether (1) the handling 
expenses beyond the point of entry into the 
United States are added to the reference price 
and reflect the actual cost for an arm’s-length 
transaction and (2) the transfer price from 
Selling Agents to their affiliates are at or 
above the reference price and any subsequent 
sale to an unaffiliated party includes 
markups (e.g., trucking charges) that reflect 
arm’s-length costs. 

The reference price for each type of box 
shall be determined based on the average 
weights stated in the chart contained in 
Appendix C of the Agreement.

Appendix B—Suspension of 
Antidumping Investigation—Fresh 
Tomatoes From Mexico—Analysis of 
Prices at Less Than Fair Value 

A. Normal Value 
The cost or price information reported to 

the Department that will form the basis of the 
normal value (NV) calculations for purposes 
of the Agreement must be comprehensive in 
nature and based on a reliable accounting 
system (e.g., a system based on well-
established standards and can be tied either 
to the audited financial statements or to the 
tax return filed with the Mexican 
government). 

1. Based on Sales Prices in the Comparison 
Market 

When the Department bases normal value 
on sales prices, such prices will be the prices 
at which the foreign like product is first sold 
for consumption in the comparison market in 
the usual commercial quantities and in the 
ordinary course of trade. Also, to the extent 
practicable, the comparison shall be made at 
the same level of trade as the export price 
(EP) or constructed export price (CEP). The 
calculation of normal value based on a sales 
price in the comparison market will vary 
depending on whether the comparison is 
price-to-EP or price-to-CEP. 

2. Constructed Value 

When normal value is based on 
constructed value, the Department will 

compute constructed values (CVs) specific 
growing season specific based on the sum of 
each respondent’s growing costs for each 
type of tomato, plus amounts for selling, 
general and administrative expenses (SG&A), 
U.S. packing costs, and profit. The 
Department will collect this cost data for an 
entire growing season in order to determine 
the accurate per-unit CV of that growing 
season. 

Calculation of CV:
+ Direct Materials 
+ Direct Labor 
+ Factory overhead 
= Cost of Manufacturing 
+ Home Market SG&A* 
= Cost of Production 
+ Profit* 
= Constructed Value (CV)

* SG&A and profit are based on home-
market sales of the foreign like product made 
in the ordinary course of trade. 

B. Export Price and Constructed Export Price 

EP and CEP refer to the two types of 
calculated prices for merchandise imported 
into the United States. Both EP and CEP are 
based on the price at which the subject 
merchandise is first sold to a person not 
affiliated with the foreign producer or 
exporter. 

Calculation of EP: 

Gross Unit Price 

¥ Movement Expenses 
¥ Discounts and Rebates
= Export Price (EP)

Calculation of CEP: 

Gross Unit Price 

¥ Movement Expenses 
¥ Discounts and Rebates 
¥ Direct Selling Expenses 
¥ Indirect Selling Expenses that relate to 

commercial activity in the United States 
¥ The cost of any further manufacture or 

assembly incurred in the United States 
¥ CEP Profit
= Constructed Export Price (CEP) 

C. Fair Comparisons 

To ensure that a fair comparison with 
normal value is made, the Department will 
make adjustments to the price to the first 
unaffiliated customer in calculating the EP or 
CEP. For both EP and CEP the Department 
will add packing costs, if not already 
included in the price, rebated import duties, 
and, if applicable, certain countervailing 
duties. For both EP and CEP, the Department 
will deduct transportation costs and export 
taxes or duties. In calculating CEP, the 
Department will make additional deductions 
for commissions, direct selling expenses 
incurred in selling the merchandise under 
investigation in the United States, the cost of 
any further manufacture or assembly 
performed in the United States, and a portion 

of profit. In addition, the Department will 
deduct indirect selling expenses that relate to 
commercial activity in the United States.

Appendix C—Suspension of 
Antidumping Investigation—Fresh 
Tomatoes From Mexico—Box Weights 

The Department has the sole authority to 
make revisions to the Box Weight Chart used 
to apply the reference price to particular box 
configurations. The reference price for each 
type of box shall be determined based on the 
average weights stated in the chart below. 
The Department will coordinate with the 
U.S. Customs Service in its collection and 
review of data for calculating and monitoring 
box-specific average weights. To derive 
representative average weights for each box 
type in the chart below, the Department will 
weigh twenty sample boxes, randomly 
chosen without notice, from three different 
shippers (i.e., an average weight of sixty 
boxes for each box type in the chart). 

If the Department determines to revise an 
average weight figure based upon 
information that an average weight on the 
chart is no longer accurate, the Department 
will provide at least fifteen days notice to 
signatories (either directly or through their 
representative in this proceeding) prior to the 
effective date of such revised average weights 
for purposes of this Agreement. The 
Department will determine the revised 
average weight in accordance with the 
procedure described above. Once the 
Department determines the revised average 
weight, the weight will become effective at 
the beginning of the next growing season 
(which will be either July 1 or October 23 of 
a year). 

In the event that a signatory intends to 
export subject merchandise to the United 
States in a box for which there is no average 
weight on the chart, the signatory shall notify 
the Department in writing no later than forty-
five days prior to the date of the first 
exportation of such boxes to the United 
States. Signatories can obtain from the 
Department’s website a copy of the suggested 
form for submitting this information. See 
‘‘Notification of Intent to Ship Tomatoes in 
a Specialty Pack’’ at http://ia.ita.doc.gov/
tomato/suggested_forms/. This information 
must be submitted to the Department in 
accordance with the filing instructions set 
forth under 19 CFR 353.31 and 353.32. The 
Department shall allow any interested party 
to submit written comments, not to exceed 
ten pages, on the appropriate average weight 
for the box within seven days after the filing 
of the written notification by the signatory, 
and the Department shall inform the 
signatory or its representative of the average 
weight for the box no later than thirty days 
after filing of the written notification by the 
signatory.
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1 For these purposes, a lot is defined as a grouping 
of tomatoes in a particular shipment that is 
distinguishable by packing type.

BOX-WEIGHT CHART.—SUSPENSION OF ANTIDUMPING INVESTIGATION ON FRESH TOMATOES FROM MEXICO 

Box Type* Layers Size Avg. Kg.
weight 

Avg.
Lb. 

weight** 

Reference Price 

July 1–Oct. 22
$0.172/lb 

Oct. 23–June 30
$0.2108/lb 

Tomato (cherry) ............. ....................................... 12 Baskets .................... 6.32 13.93 2.40 2.94 
Tomato (cherry) ............. Bulk ............................... Bulk ............................... 8.13 17.92 3.08 3.78 
Tomato ........................... 2L .................................. 3 x 4 ............................. ................ ................ .............................. ..............................
Tomato ........................... 2L .................................. 4 x 4 ............................. 10.78 23.77 4.09 5.01 
Tomato ........................... 2L .................................. 4 x 5 ............................. 10.81 23.83 4.10 5.02 
Tomato ........................... 2L .................................. 5 x 5 ............................. 10.43 22.99 3.96 4.85 
Tomato ........................... 2L .................................. 5 x 6 ............................. 9.71 21.41 3.68 4.51 
Tomato ........................... 3L .................................. 6 x 6 ............................. 13.33 29.39 5.05 6.19 
Tomato ........................... 3L .................................. 6 x 7 ............................. 12.92 28.48 4.90 6.00 
Tomato ........................... Bulk ............................... 25 lbs.*** ....................... 12.15 26.79 4.61 5.65 
Tomato ........................... 1L .................................. Long Box ...................... 7.41 16.34 2.81 3.44 
Tomato (Green) ............. Bulk ............................... Small—20 lb. ................ 8.16 17.99 3.09 3.79 
Tomato Grape ................ Bulk ............................... 20 lb .............................. ................ ................ .............................. ..............................
Tomato Grape ................ Bulk ............................... 10 lb .............................. ................ ................ .............................. ..............................
Tomato Grape ................ Clam Shell .................... 12 Baskets—12 oz ....... ................ ................ .............................. ..............................
Tomato Grape ................ Clam Shell .................... 12 Baskets—10 oz ....... ................ ................ .............................. ..............................
Tomato Cluster .............. ....................................... 11 lb. Euro .................... ................ ................ .............................. ..............................
Tomato Cluster .............. 1L .................................. 11 lb. Flat ..................... ................ ................ .............................. ..............................
Tomato Club Pack ......... 1L .................................. 5 lb ................................ ................ ................ .............................. ..............................

* Applicable regardless of production method (e.g., field grown or greenhouse grown). 
** Conversion factor from kg. to lb. based on 1 kg.= 2.20462 lbs. 
*** Also applicable to 4/7 bushel cartons. 

Appendix D—Suspension of 
Antidumping Investigation—Fresh 
Tomatoes from Mexico—Procedures for 
Making Adjustments to the Sales Price 
Due to Certain Changes in Condition 
After Shipment 

The purpose of this appendix is to explain 
the procedures for making adjustments to the 
sales price of signatory tomatoes due to 

certain changes in condition after shipment, 
such that the sales price for any tomatoes 
accepted in a lot 1 do not fall below the 
reference price. The procedures outlined in 
this appendix only apply if the adjustment 
reduces the net sales price below the 
reference price.

As explained in Appendix A of the 
Agreement, the term ‘‘reference price’’ refers 
to the price F.O.B. from the Selling Agent. 
The reference price includes all palletizing 

and cooling charges incurred prior to 
shipment from the Selling Agent. The actual 
movement or handling expenses beyond the 
point of entry into the United States (e.g., 
McAllen, Nogales, Otay Mesa) must be added 
to the reference price and must reflect the 
cost for an arm’s-length transaction. The 
charts below contain examples of the 
minimum common trucking charges the 
USDA observed for the 2002 winter season.

F.O.B. McAllen to: Los Angeles New York Chicago 

Rate ($US) / Per Truckload ......................................................................................................... $800 $2000 $1200 

F.O.B. Nogales to: Los Angeles New York Chicago 

Rate ($US) / Per Truckload ......................................................................................................... $800 $3500 $2400 

Parties should refer to http://
www.ams.usda.gov/fv/mncs/fvwires.htm to 
obtain examples of common trucking charges 
pertinent to the current season. Where the 
Selling Agent sells through an affiliated 
party, the transfer price from the Selling 
Agent to the affiliate must be at or above the 
reference price and any subsequent sale to an 
unaffiliated party must include the actual 
cost of markups (e.g., trucking charges) that 
reflect arm’s-length costs. For guidance on 
the trucking-charge markup for such resales, 
parties should refer to http://
www.ams.usda.gov/fv/mncs/fvwires.htm to 
obtain common trucking charges pertinent to 
the current season. 

Appendix G of the Agreement outlines 
specific actions that signatories should take 

to ensure that their efforts to abide by the 
Agreement are upheld in any claims taken to 
the U.S. Department of Agriculture under the 
Perishable Agricultural Commodities Act. 

To facilitate the verification of claims for 
changes in condition after shipment, the 
contract between the signatory and the 
Selling Agent must establish that claims be 
resolved and all paper work be completed 
within fifteen business days after the USDA 
inspection unless the claim is referred to 
PACA for mediation. When filing quarterly 
certifications with the Department, 
signatories should report the number of lots 
on which claims for condition defects were 
granted, the total volume of tomatoes 
destroyed or donated, and the total value of 
claims granted. Signatories can obtain from 

the Department’s website a copy of the 
suggested form for submitting the quarterly 
certification information. See ‘‘Quarterly 
Certification’’ at http://ia.ita.doc.gov/tomato/
suggested_forms/.

A. Contractual Terms for Rejecting All or 
Part of a Lot 

1. A USDA inspection certificate must be 
provided to support claims for rejection of all 
or part of a lot. Further, no adjustments will 
be made for failure to meet suitable shipping 
conditions unless supported by an 
unrestricted USDA inspection. 

2. If the USDA inspection indicates that the 
lot has: 1) over 8% soft/decay condition 
defects; 2) over 15% of any one condition 
defect; or 3) greater than 20% total condition 
defects, the receiver may reject the lot or may
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2 Tomatoes for processing must be handled in 
accordance with the guidelines set forth in 
Appendix F of the Agreement.

accept a portion of the lot and reject the 
quantity of tomatoes lost during the salvaging 
process. In those instances, price adjustments 
will be calculated as described below. For 
purposes of this Agreement, a condition 
defect is any defect listed in the chart in part 
A.6. below. When a lot of tomatoes has 
condition defects in excess of those outlined 
above as documented on a USDA inspection 
certificate, the documented percentage of the 
tomatoes with condition defects are 
considered DEFECTIVE tomatoes. 

3. No adjustments will be made for failure 
to meet suitable shipping conditions if the 
USDA inspection certificate does not indicate 
one of the condition thresholds outlined 
above. 

4. The USDA inspection must be called for 
no more than six hours from the time of 
arrival at the destination specified by the 
receiver and be performed in a timely fashion 
thereafter. If there is more than one USDA 
inspection on a given lot, the inspection 
certificate corresponding to the first 
inspection is the one that will be used for 
making any adjustment to the sales price. 
However, if an appeal inspection is 
conducted, it will supercede the first 
inspection, as long as the appeal inspection 
is requested within a reasonable amount of 
time from the first inspection.

The first receiver of the product, regardless 
of whether that receiver is acting as an agent 
or a broker for an unrelated purchaser or 
whether the receiver is the unrelated 
purchaser acting on its own right, must 
specify the city/metropolitan area of the 
destination of the product. The inspection 
will take place at the destination of delivery 
as specified prior to shipment. 

No adjustments will be granted for a USDA 
inspection at a destination which is different 
from the destination specified by the first 
receiver of the product. In the event that the 
first receiver does not specify the city/
metropolitan area of the destination of the 
product, the six-hour period within which an 
inspection may be requested will begin to 
run at such time as title to the product 
transfers to the unrelated purchaser, for 
example, upon loading of the product at the 
first handler’s (importer’s) warehouse in an 
F.O.B. transaction and upon delivery of the 
product to the first buyer’s warehouse in a 
delivered sale. 

A person or company shall be considered 
an agent or broker for an unrelated purchaser: 
(1) when that person or company falls within 
the description of types of broker operations 
set forth in 7 CFR 46.27; or (2) have provided 
a broker’s memorandum of sale as set forth 
in 7 CFR 46.28(a). The following paragraphs 
apply if a broker or dealer is involved in the 
transaction. 

A broker, unlike a dealer, does not take 
ownership or control of the tomatoes but 
arranges for delivery directly to the vendor or 
purchaser. Because a broker never takes 
ownership or control over the tomatoes, the 
customer and not the broker may request an 
inspection, and only the customer is entitled 
to any resulting adjustments. The inspection 
would take place at the customer’s 
destination, as specified in the broker’s 
contract with the Selling Agent. 

When a dealer is involved in the sale, the 
destination of delivery stated in the contract 

is where the inspection is to take place. If the 
dealer does not specify the destination of 
delivery, the default destination of delivery 
is the warehouse of the Selling Agent. With 
respect to a lot of tomatoes that is owned or 
controlled by a dealer, it is the responsibility 
of the dealer to request an inspection of the 
tomatoes in his possession in a timely 
manner, if he deems it necessary. If the 
dealer does not request an inspection in a 
timely manner (i.e., within six hours from the 
time of arrival at the destination specified by 
the dealer) and resells the tomatoes to a third 
party, which does request an inspection, the 
dealer is then responsible for all costs and 
adjustments pertaining to the inspection and 
the condition or quality of the tomatoes. 

5. Under this Agreement, adjustments to 
the sales price of signatory tomatoes will be 
permitted only for the condition defects 
identified in the table below and for no other 
defects.

Condition Defects

(1) Sunken & Discolored Areas 
(2) Sunburn 
(3) Internal Discoloration 
(4) Freezing Injury 
(5) Chilling Injury 
(6) Alternaria Rot 
(7) Gray Mold Rot 
(8) Bacterial Soft Rot 
(9) Soft/Decay

6. In calculating the transaction price for 
lots subject to an adjustment claim for 
condition defects, as defined above, the 
tomatoes classified as DEFECTIVE will be 
treated as rejected and as not having been 
sold. 

B. Contractual Terms for Rejection of Partial 
Loads 

If the lot contains condition defects greater 
than those outlined above and the receiver 
does not reject the entire lot of tomatoes, the 
Department will factor certain adjustments 
into the transaction price, provided that the 
following conditions apply: 

1. The price invoiced to and paid by the 
receiver for the accepted tomatoes must not 
fall below the reference price. 

2. The Selling Agent may reimburse the 
receiver for actual destruction costs 
associated with the DEFECTIVE tomatoes. If 
properly documented, these expenses will 
not be considered in the calculation of the 
price of the accepted tomatoes. 

3. The Selling Agent may reimburse the 
receiver for the portion of freight expenses 
allocated to the DEFECTIVE tomatoes. If 
properly documented, these expenses will 
not be considered in the calculation of the 
price of the accepted tomatoes. 

4. If the Selling Agent follows the 
guidelines outlined below, it may reimburse 
the receiver for repacking charges directly 
associated with salvaging reconditioning the 
lot. If properly documented, these expenses 
will not be considered in the calculation of 
the price of the accepted tomatoes. 

a. If the salvaging and reconditioning 
activity is performed by a party unaffiliated 
with the Selling Agent’s customer the fee 
charged for the service may be reimbursed if 
the Selling Agent’s customer can provide 
evidence for such costs i.e., specifically, 

proof-of-payment documentation for the 
invoice from the repacker).

b. If the salvaging and reconditioning 
activity is performed by the Selling Agent’s 
customer or a party affiliated with the Selling 
Agent, the direct labor costs or, in lieu 
thereof, one-half of the ordinary and 
customary repacking charges may be 
reimbursed. To substantiate such costs the 
Selling Agent’s customer or party affiliated 
with the Selling Agent must provide detailed 
records of the labor cost incurred for 
repacking or, where applicable, evidence of 
the ordinary and customary repacking costs. 

5. The Selling Agent may reimburse the 
receiver for the inspection fees listed on the 
USDA inspection certificate. If properly 
documented, these expenses will not be 
considered in the calculation of the price of 
the accepted tomatoes. 

6. Any reimbursements from, by, or on 
behalf of the Selling Agent that are not 
specifically mentioned in items B.2., B.3., 
B.4., or B.5. above, or that are not properly 
documented, will be factored into the 
calculation of the price for the accepted 
tomatoes. 

7. The receiver may not resell the 
DEFECTIVE tomatoes. The receiver may 
choose to have the DEFECTIVE tomatoes 
destroyed, donated to non-profit food banks, 
or returned to the Selling Agent. The 
DEFECTIVE tomatoes may not be sold.2

8. In addition, for each transaction 
involving adjustments due to changes in 
condition after shipment the Selling Agent 
must obtain/maintain the following 
documents/information:
—Shipper name. 
—Shipping manifest. 
—Details of the shipper invoice, including 

invoice number, date, brand, tomato type, 
quantity (boxes), and value. 

—Documentation supporting the freight 
expenses incurred for the original 
shipment. 

—USDA inspection certificate. 
—Detailed listing of the expenses incurred in 

salvaging the non-DEFECTIVE tomatoes 
and documentation supporting the 
expenses. 

—Description of the destruction or donation 
process and documentation from the 
landfill or food bank. 

—Proof-of-payment documentation for any 
destruction costs. 

—A statement that ‘‘No monies or other 
compensation was received for the 
destroyed or donated tomatoes.’’ 

—Signature of a responsible official at the 
receiver. 

C. Contractual Terms for Rejection of Full 
Loads 

In cases where the receiver has rejected the 
full lot of tomatoes based on condition 
defects, the Selling Agent may choose to have 
the entire lot destroyed, donated to non-
profit food banks, or returned. If the entire lot 
is destroyed or donated, the Selling Agent 
will require the receiver to provide the 
documentation noted above for partial-lot
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rejections. Further, the Selling Agent may 
reimburse the receiver for ordinary and 
customary expenses that the receiver 
incurred with respect to the lot, including 
those expenses associated with the 
destruction or donation process, as long as 
the Selling Agent obtains the support 
documentation specified above under B.8. 
The Department will treat such transactions 
as ‘‘non-sales’’ provided that adequate 
support documentation is available. 

Alternatively, the Selling Agent may sell 
the entire rejected lot to another receiver. In 
that case, the price paid must be not less than 
the reference price plus all costs incurred 
(e.g., transportation, commissions, etc.) from 
the F.O.B. port of entry to the final receiver. 
If the final receiver finds that the lot contains 
condition defects greater than those outlined 
above, it shall follow the directions stated 
above with respect to rejection of partial 
loads. 

D. Contractual Terms for Partial vs. 
Unrestricted Lot Inspections 

As explained in part A.1. above, the 
Department will only allow adjustments to 
the transaction price for condition defects if 
the USDA inspection is unrestricted. During 
the time between the call for inspection and 
the arrival of the USDA inspector, the 
receiver might sell part of the lot and, 
therefore, by the time the USDA inspector 
arrives, that part is not available for 
inspection. If the USDA inspector is allowed 
full access to the partial lot, the Department 
will consider this an unrestricted partial-lot 
inspection. Alternatively, if the USDA 
inspector is not allowed full access to the 
partial lot, the Department will deem it a 
restricted inspection. No adjustments will be 
made for failure to meet suitable shipping 
conditions if the USDA inspection is 
restricted. For purposes of this Agreement, 
when calculating an adjustment for failure to 
meet suitable shipping conditions where an 
unrestricted partial-lot inspection has taken 
place, only the portion of the lot inspected 
is eligible for adjustment. The portion of the 
lot that the receiver sold prior to the 
inspection will not be eligible for an 
adjustment based on the USDA inspection. 

For example, before the USDA inspector 
arrives, the receiver sells 140 boxes of 5x5s 
from a lot identified as 160 5x5s on the 
invoice. When the USDA inspector arrives 
the receiver requesting the inspection 
provides full access to the partial lot within 
its possession. The inspector finds that the 
partial lot of 20 5x5s has soft/decay condition 
defects of 25 percent and notes this on this 
inspection certificate. Under the Agreement, 
only the 20 5x5s are eligible for an 
adjustment for failure to meet suitable 
shipping conditions, and the 140 5x5s that 
the receiver already sold will not be eligible 
for an adjustment based on the USDA 
inspection.

Appendix E—Suspension of 
Antidumping Investigation—Fresh 
Tomatoes from Mexico—Contractual 
Arrangement for Documenting Sales of 
Signatory Merchandise To Canada 

Based on our experience in this 
proceeding, it is common practice for the 

signatory’s Selling Agent to enter the 
merchandise into the United States for 
consumption and then re-export it to Canada. 
The purpose of this appendix is to: 1) outline 
the process that each signatory of this 
Agreement must follow to ensure that the 
Selling Agent properly documents sales to 
Canada as such and 2) ensure that the 
signatory notifies the Canadian customer that 
any resales of its merchandise from Canada 
into the United States must be in accordance 
with the terms of this Agreement. 

To document sales of Mexican tomatoes to 
Canada properly, this Agreement requires 
that such transactions be made pursuant to 
a contractual arrangement where each 
signatory requires that the Selling Agent that 
facilitates the sale to Canada maintain the 
following information in its files: 

• Signatory name and identification 
number; 

• Shipping manifest; 
• An invoice identifying sale date, brand, 

tomato type, quantity (boxes), and value; and 
• Entry documentation from Canadian 

Customs (i.e., Landing Form). 
If a signatory to the Agreement or its 

Selling Agent does not document a sale to 
Canada in accordance with the procedures 
outlined above, the Department will consider 
the transaction a U.S. sale. 

We also require signatories to ensure that 
the Canadian customer is notified that any 
resale of the signatory merchandise from 
Canada into the United States must be in 
accordance with the terms of the Agreement 
and that any movement or handling expenses 
beyond the point of export from Mexico must 
be added to the reference price and must 
reflect the actual cost for an arm’s-length 
transaction. Signatories can obtain from the 
Department’s website a copy of the suggested 
form for providing such notification. See 
‘‘Form for Notifying Canadian Customer That 
Resales of Signatory Merchandise Into the 
United States Are Covered by the Terms of 
the December 2002 Suspension Agreement’’ 
at http://ia.ita.doc.gov/tomato/
suggested_forms/. Further, through 
contractual arrangement each signatory must 
require that the Selling Agent maintain 
evidence in its files to document that the 
Canadian customer was notified that any 
resales of the signatory merchandise from 
Canada into the United States must be in 
accordance with the terms of the Agreement.

Appendix F—B Suspension of 
Antidumping Investigation—Fresh 
Tomatoes From Mexico—Procedure 
Signatories Must Follow for Selling 
Subject Merchandise for Processing 

Sales to the United States of signatory 
tomatoes for processing must be: 

1. Sold directly to a processor (in other 
words, the first purchaser in the United 
States of tomatoes for processing must be an 
actual processor); 

2. Accompanied by an ‘‘Importer’s Exempt 
Commodity Form’’—Form FV–6, within the 
meaning of 7 CFR section 980.501(a)(2) and 
980.212(I), should be used for all tomatoes 
for processing that are covered by the Florida 
Marketing Order; tomatoes for processing 
that are not covered by the Florida Marketing 
order (e.g., romas, grape tomatoes, 

greenhouse tomatoes and any tomatoes that 
are entered during the part of the year that 
the Florida Marketing Order is not in effect) 
must be accompanied by the ‘‘December 2002 
Suspension Agreement—Tomatoes for 
Processing Exemption Form’’. The exempt 
commodity form must be presented to U.S. 
Customs at the time of crossing at the port 
of entry into the United States and both the 
Selling Agent and the processor must 
maintain a copy of the form. 

3. Shipped in a packing form that is not 
typical of tomatoes for the fresh market (e.g., 
bulk containers in excess of 50 lbs)—
examples of typical fresh-market packing 
forms are identified in the Box-Weight Chart 
in Appendix C of the Agreement; and 

4. Clearly labeled on the packaging as 
‘‘Tomatoes for Processing’’. 

Signatories can obtain from the 
Department’s website an example of the 
‘‘December 2002 Suspension Agreement—
Tomatoes for Processing Exemption Form’’. 
See http://ia.ita.doc.gov/tomato/
suggested_forms/. If a party in the United 
States facilitates the transaction, through 
contractual arrangement each signatory must 
require that the party follow the procedures 
outlined above.

Appendix G—Suspension of 
Antidumping Investigation—Fresh 
Tomatoes From Mexico—Specific 
Actions That Signatories Should Take 
to Ensure That Their Efforts To Abide 
by the Agreement Are Upheld in Any 
Claims Taken to the U.S. Department of 
Agriculture Under the Perishable 
Agricultural Commodities Act 

This appendix provides guidance on the 
specific actions signatories can take to ensure 
that their efforts to abide by the Agreement 
are upheld in any claims taken to the 
Department of Agriculture under the 
Perishable Agricultural Commodities Act 
(PACA). 

The Chief of the Department of 
Agriculture’s PACA branch, James R. Frazier, 
has confirmed that this Agreement is 
enforceable under PACA regulations and 
PACA’s claim settlement process. According 
to Mr. Frazier, in settling a claim, PACA will 
uphold actions taken by a signatory or a 
signatory’s representative (collectively 
‘‘signatory’’) to comply with the Agreement 
to the extent that the sales contract for the 
transaction at issue establishes that the sale 
is subject to the terms of the Agreement. In 
other words, if, prior to making the sale, the 
signatory, or the Selling Agent acting on 
behalf of the signatory through a contractual 
arrangement, informs the customer that the 
sale is subject to the terms of the Agreement 
and identifies those terms, PACA will 
recognize the identified terms of the 
Agreement as integral to the sales contract. In 
particular, signatories should inform their 
customers that their contractual agreement to 
allow defect claim adjustments is limited in 
accordance with the Agreement, including: 

• Claims for adjustments must be 
supported by an unrestricted USDA 
inspection called for no more than six hours 
from the time of arrival at the receiver and 
performed in a timely fashion thereafter.
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• The USDA inspection must find that the 
condition defects exceed the thresholds 
outlined in Appendix D above. 

• Any price adjustments will be limited to 
the actual percentage of condition defects as 
documented by a USDA inspection 
certificate. 

• The price adjustments will be limited to 
actual destruction costs, the allocated freight 
expense, and salvaging and reconditioning 
expenses calculated in accordance with 
Appendix D above. 

• The customer may not resell any 
defective tomatoes. Instead, they must be 
destroyed, returned or donated to a non-
profit food bank. Signatories should provide 
a copy of the Agreement to any customer 
which may be unfamiliar with its terms or 
which has questions about those terms. 

The process by which a signatory could 
provide evidence to PACA that its sales 
contracts were made subject to the terms of 
the Agreement including, in particular, those 
terms listed above is outlined below. 

• The signatory should maintain written 
documentation demonstrating that it had 
informed its customers and the customers 
accepted that the sales were subject to the 
terms of the Agreement prior to issuing the 
invoice. A signed contract to that effect 
would be the best evidence of that fact; 
however, a purchase by the customer after 
being informed of the relevance of the 
Agreement is evidence of acceptance. 

• The signatory should send letters to its 
customers via registered mail, return receipt 
requested, informing the customers that, as a 
signatory to the Agreement, all of the 
signatory’s sales are subject to the terms of 
the Agreement and that, by purchasing from 
them, the buyer agrees to those terms. The 
letter should also indicate that the signatory’s 
sales personnel do not have authority to alter 
the terms of the Agreement. 

• In addition, the signatory should include 
a statement on its order confirmation sheets 
that its contract with the buyer is subject to 
the terms of the Agreement as detailed in the 
signatory’s ‘‘pre-season’’ letter and maintain 
a copy of the order confirmations and fax 
receipts demonstrating that they were sent to 
the customer prior to making the sale. If the 
sale is to a first-time purchaser that did not 
receive a ‘‘pre-season’’ letter, a letter should 
be supplied to the buyer prior to making a 
sale. 

• The signatory should instruct its sales 
personnel to inform customers making 
purchases by telephone or at the loading 
dock that the sale is subject to the terms of 
the Agreement and its restrictions on price 
adjustments and, by purchasing from them, 
the buyer agrees to those terms. In fact, the 
sales personnel should provide a copy of the 
letter to the customer and, ideally, have the 
customer acknowledge receipt of the letter, in 
writing, prior to making the sale. Such an 
established practice will help to ensure that 
even new customers are informed properly of 
the terms of sale prior to completing a 
contract. 

PACA does not require any one particular 
form of written documentation but USDA 
officials have confirmed that, if signatories 
maintain written evidence demonstrating 
that their customers were informed that their 

sales were made subject to the terms of the 
Agreement prior to sale, PACA will recognize 
those terms as part of the sales contract.

[FR Doc. 02–31618 Filed 12–11–02; 3:41 pm] 
BILLING CODE 3510–DS–P

DEPARTMENT OF COMMERCE

National Institute of Standards and 
Technology 

[Docket No.: 021028258–2258–01] 

Notice of Intent To Disseminate 
Infrared Spectral Library

AGENCY: National Institute of Standards 
and Technology, Commerce.
ACTION: Notice and request for 
comments. 

SUMMARY: The National Institute of 
Standards and Technology has recently 
announced its intent to add condensed 
phase infrared spectra to its current 
library of gas phase infrared spectra. 
NIST plans on making this library 
widely available via the Internet for 
scientists, engineers and other parties 
interested in gas phase infrared spectra. 
This notice solicits comments 
concerning proposed plans for 
disseminating this new data through the 
Internet.
DATES: Comments must be received by 
January 15, 2003.
ADDRESSES: Comments should be sent to 
the attention of Dr. Stephen Stein at the 
National Institute of Standards and 
Technology, Mail Stop 8380, 100 
Bureau Drive, Gaithersburg, MD, 20899–
8380.
FOR FURTHER INFORMATION CONTACT: Dr. 
Stephen Stein by writing to the above 
address or by e-mail at 
stephen.stein@nist.gov or by telephone 
at (301) 975–2444.
SUPPLEMENTARY INFORMATION: On August 
8, 2002, NIST published a notice in the 
Federal Register entitled ‘‘Notice of 
Intent to Update Infrared Spectral 
Library’’, in which comments were 
invited concerning the addition of 
approximately 10,000 digitized, 
condensed-phase infrared spectra to an 
existing NIST gas-phase collection. 
NIST received two comments from one 
individual. One of those comments 
made to that notice raised the issue of 
what methods NIST will use to 
disseminate the database. Based upon 
that comment, NIST decided that the 
means of data dissemination should be 
opened for discussion. As a result, NIST 
has decided to re-open the comment 
period and request public comments on 
the issue of the means of data 
dissemination by NIST. Therefore, in 

this notice, we invite interested parties 
to provide comments concerning 
possible means of dissemination of this 
new data. Current NIST plans are to 
publish this data on the Internet via the 
NIST WebBook (http://
webbook.nist.gov/) in the same manner 
as currently employed for the gas-phase 
infrared data. This data is made freely 
available on a single-spectrum lookup 
basis, with individual spectra selected 
for display by users. No library 
searching or full or partial database 
downloading capabilities are planned.

Dated: December 4, 2002. 
Karen H. Brown, 
Deputy Director.
[FR Doc. 02–31617 Filed 12–13–02; 8:45 am] 
BILLING CODE 3510–13–P

DEPARTMENT OF COMMERCE

National Telecommunications and 
Information Administration 

Proposed Information Collection; 
Comment Request; Public 
Telecommunications Facilities 
Program Grant Monitoring

ACTION: Notice.

SUMMARY: The Department of 
Commerce, as part of its continuing 
effort to reduce paperwork and 
respondent burden, invites the general 
public and other Federal agencies to 
take this opportunity to comment on 
proposed and/or continuing information 
collections, as required by the 
Paperwork Reduction Act of 1995, 
Public Law 104–13 (44 U.S.C. 
3506(c)(2)(A).
DATES: Written comments must be 
submitted on or before February 14, 
2003.
ADDRESSES: Direct all written comments 
to Diana Hynek, Departmental 
Paperwork Clearance Officer, 
Department of Commerce, Room 6625, 
1401 Constitution Avenue, NW., 
Washington, DC 20230 (or via the 
Internet dHynek@doc.gov).
FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of the information collection 
instrument(s) and instructions should 
be directed to Clifton Beck, NTIA, Room 
H–4888, U.S. Department of Commerce, 
1401 Constitution Avenue, NW., 
Washington, DC 20230.
SUPPLEMENTARY INFORMATION: 

I. Abstract 
The purpose of the Public 

Telecommunications Facilities Program 
is to assist, through matching funds, in
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a ministerial error. We are amending our
continuation notices to correct the
ministerial error.
EFFECTIVE DATE: June 16, 2000.
FOR FURTHER INFORMATION CONTACT: Eun
W. Cho or James Maeder, Office of
Policy for Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Ave., NW,
Washington, DC 20230; telephone: (202)
482–1698 or (202) 482-3330,
respectively.
SUPPLEMENTARY INFORMATION:

Background
On June 8, 2000, the Department of

Commerce (‘‘the Department’’)
published the continuation notices of
antidumping duty orders on sulfanilic
acid from the PRC and India, and the
countervailing duty order on sulfanilic
acid from India (65 FR 36404).
Subsequent to the publication of the
final results, we detected ministerial
errors.

Clerical Error
The case number in reference to the

antidumping order for sulfanilic acid
from India should have been A–533–806
rather than A–533–807, as published.
Similarly, the case number in reference
to the countervailing duty order for
sulfanilic acid from India should have
been A–533–807 rather than A–533–
806, as published. We inadvertently
listed wrong case numbers in our
notices of continuation. Therefore, we
are amending the aforementioned
notices of continuation to correct the
ministerial error.

This amendment is issued and
published in accordance with sections
751(h) and 777(i) of the Act.

Dated: June 12, 2000.
Troy H. Cribb,
Acting Assistant Secretary for Import
Administration.
[FR Doc. 00–15311 Filed 6–16–00; 8:45 am]
BILLING CODE 3510–DS–P

DEPARTMENT OF COMMERCE

International Trade Administration

[A–821–811]

Suspension of Antidumping Duty
Investigation: Solid Fertilizer Grade
Ammonium Nitrate From the Russian
Federation

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.
SUMMARY: The Department of Commerce
(‘‘the Department’’) has suspended the

antidumping duty investigation
involving solid fertilizer grade
ammonium nitrate (‘‘ammonium
nitrate’’) from the Russian Federation
(‘‘Russia’’). The basis for this action is
an agreement between the Department
and the Ministry of Trade of the Russian
Federation (‘‘MOT’’) accounting for
substantially all imports of ammonium
nitrate from Russia, wherein the MOT
has agreed to restrict exports of
ammonium nitrate from all Russian
producers/exporters to the United States
and to ensure that such exports are sold
at or above the agreed reference price.
EFFECTIVE DATE: May 19, 2000.
FOR FURTHER INFORMATION CONTACT: Jean
Kemp or Maria Dybczak at (202) 482–
4037 and (202) 482–5811, respectively,
Antidumping and Countervailing Duty
Enforcement Group III, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, DC 20230.
SUPPLEMENTARY INFORMATION:

Background

On August 12, 1999, the Department
initiated an antidumping duty
investigation under section 732 of the
Tariff Act of 1930 (‘‘the Act’’), as
amended, to determine whether imports
of ammonium nitrate from Russia are
being, or are likely to be, sold in the
United States at less than fair value. On
September 3, 1999, the United States
International Trade Commission (‘‘ITC’’)
preliminarily determined that ‘‘there is
a reasonable indication that an industry
in the United States is materially
injured by reason of imports from
Russia of solid fertilizer grade
ammonium nitrate’’ (64 FR 50103,
September 15, 1999). On January 7,
2000, the Department published its
preliminary determination that
ammonium nitrate is being, or is likely
to be, sold in the United States at less
than fair value (‘‘LTFV’’), as provided in
section 733 of the Act (65 FR 1139).

The Department and MOT initialed a
proposed agreement suspending this
investigation on April 20, 2000, at
which time we invited interested parties
to provide written comments on the
agreement. We received comments from
petitioner (the Committee for Fair
Ammonium Nitrate Trade) and the
Committee for a Competitive AN Market
on May 10, 2000. We have taken these
comments into account in the final
version of the suspension agreement.

The Department and MOT signed the
final suspension agreement on May 19,
2000. Accordingly the Department has
suspended the investigation pursuant to
section 734(f) of the Act. Pursuant to

section 734(g) of the Act, parties have 20
days from the date of publication of this
notice to request a continuation of the
investigation.

Scope of Investigation

For a complete description of the
scope of the investigation, see
Agreement Suspending the
Antidumping Investigation on Solid
Fertilizer Grade Ammonium Nitrate
from the Russian Federation, Appendix
III, signed May 19, 2000, attached
hereto.

Suspension of Investigation

The Department consulted with the
parties to the proceeding and has
considered the comments submitted
with respect to the proposed suspension
agreement. Based on our review of these
comments, we made no changes to the
agreement. In accordance with section
734(l) of the Act, we have determined
that the agreement will prevent the
suppression or undercutting of price
levels of domestic products by imports
of the merchandise under investigation
(see Memorandum to Troy H. Cribb from
Joseph A. Spetrini, RE: The Prevention
of Price Suppression or Undercutting of
Price Levels in the Suspension
Agreement On Solid Fertilizer Grade
Ammonium Nitrate from the Russian
Federation). Moreover, in accordance
with section 734(d) of the Act, we have
determined that the agreement is in the
public interest, and that the agreement
can be monitored effectively (see
Memorandum to Troy H. Cribb from
Jeffrey May, Re: Public Interest
Assessment of the Agreement
Suspending the Antidumping Duty
Investigation of Solid Fertilizer Grade
Ammonium Nitrate from the Russian
Federation). We find, therefore, that the
criteria for suspension of an
investigation pursuant to sections
734(d) and (l) of the Act have been met.
The terms and conditions of this
agreement, signed May 19, 2000, are set
forth in Appendix I to this notice.

Pursuant to section 734(f)(2)(A) of the
Act, the suspension of liquidation of all
entries of ammonium nitrate from
Russia entered, or withdrawn from
warehouse, for consumption, as directed
in our notice of Preliminary
Determination of Sales at Less than Fair
Value: Solid Fertilizer Grade
Ammonium Nitrate from the Russian
Federation (65 FR 1139 (January 7,
2000)), is hereby terminated.

Any cash deposits on entries of
ammonium nitrate from Russia pursuant
to that suspension of liquidation shall
be refunded and any bonds shall be
released.
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This notice is published pursuant to
section 734(f)(1)(A) of the Act.

Dated: June 5, 2000.
Troy H. Cribb,
Acting Assistant Secretary for Import
Administration.

Appendix 1.—Agreement Suspending
the Antidumping Investigation on Solid
Fertilizer Grade Ammonium Nitrate
From the Russian Federation

For the purpose of encouraging free and
fair trade in Solid Fertilizer Grade
Ammonium Nitrate (‘‘Ammonium Nitrate’’)
from the Russian Federation (‘‘Russia’’),
establishing more normal market relations,
and preventing the suppression or
undercutting of price levels of the like
product in the United States, the United
States Department of Commerce (‘‘DOC’’) and
the Ministry of Trade of the Russian
Federation (‘‘MOT’’) enter into this
suspension agreement (‘‘the Agreement’’).

MOT will restrict exports of Ammonium
Nitrate from all Russian producers and
exporters to the United States, as provided
below. DOC, pursuant to the U.S.
antidumping law (see Appendix II), on the
Effective Date of this Agreement, will
suspend its antidumping investigation of
Ammonium Nitrate from Russia and instruct
the U.S. Customs Service (‘‘Customs’’)
immediately to terminate the suspension of
liquidation and release any cash deposit or
bond posted for entries of Ammonium
Nitrate covered by this Agreement.

Accordingly, DOC and MOT agree as
follows:

I. Definitions

For purposes of this Agreement, the
following definitions apply:

A. ‘‘Date of License’’ shall be the date on
which MOT issued the Export License.

B. ‘‘Date of Contract’’ means the date on
which price and quantity become firm, e.g.,
the date the contract is signed or the
specification date if the price and quantity
become firm on that date.

C. ‘‘Effective Date’’ of this Agreement
means May 19, 2000.

D. ‘‘Export License’’ is the document
issued by MOT that serves as both an export
limit certificate and as a declaration of the
country of origin.

E. ‘‘Ammonium Nitrate’’ means the solid
fertilizer grade ammonium nitrate from
Russia described in Appendix III.

F. ‘‘Indirect Exports’’ means exports of
Ammonium Nitrate from Russia to the
United States through one or more third
countries, whether or not such exports are
further processed, provided that the further
processing does not result in a substantial
transformation or a change in the country of
origin.

G. ‘‘Party to the Proceeding’’ means any
producer, exporter, or importer of
Ammonium Nitrate, union of workers
engaged in the production of Ammonium
Nitrate, association of such parties, or the
government of any country from which such
merchandise is exported, that actively
participated in the antidumping

investigation, through written submission of
factual information or written argument, as
described in more detail in Appendix II.

H. ‘‘Export Limit Period’’ means one of the
following periods:
Initial Export Limit Period—-The Initial

Export Limit Period shall begin on the
Effective Date of the Agreement, and end
on December 31, 2000

Subsequent Export Limit Periods—-The
Subsequent Export Limit Periods shall
consist of each subsequent one-year period,
the first of which will begin the day after
the Initial Export Limit Period ends and
end one year later
I. ‘‘Reference Price’’ means the minimum

F.O.B. Russian port of export price calculated
weekly by DOC for sales of Ammonium
Nitrate for export to the United States, as
described in Article III.

J. ‘‘Floor Price’’ means the fixed price, as
designated in Article III, below which the
Reference Price may not fall.

K. ‘‘Current Market Price’’ means the U.S.
domestic price calculated weekly by DOC as
described in Article III.

L. ‘‘United States’’ means the customs
territory of the United States of America (the
50 States, the District of Columbia and Puerto
Rico) and foreign trade zones located within
the territory of the United States.

M. ‘‘U.S. Purchaser’’ means the first
purchaser in the United States that is not
affiliated with the Russian producer or
exporter and all subsequent purchasers, from
trading companies to consumers.

N. ‘‘Violation’’ means noncompliance with
the terms of this Agreement, whether through
an act or omission, except for noncompliance
that is inconsequential, inadvertent, or does
not substantially frustrate the purposes of
this Agreement.

II. Export Limits

A. No Ammonium Nitrate covered by this
Agreement, whether exported directly or
indirectly from Russia, shall be entered into
the United States unless, when cumulated
with all prior entries of Ammonium Nitrate
exported from Russia during the Export Limit
Period in which that Ammonium Nitrate was
exported, it does not exceed the export limits
set forth below.

1. The export limit for the Initial Export
Limit Period (from the Effective Date of the
Agreement to December 31, 2000) shall be
49,962 metric tons of Ammonium Nitrate, for
the portion of the year 2000 remaining after
the Effective Date of the Agreement.

2. The export limit for each subsequent
Export Limit Period shall be as follows:
January 1, 2001, to December 31, 2001—

100,000 MT
January 1, 2002, to December 31, 2002—

110,000 MT
January 1, 2003, to December 31, 2003—

130,000 MT
January 1, 2004, to December 31, 2004 and

any subsequent Export Limit Periods—
150,000 MT
B. When Ammonium Nitrate is imported

into the United States and is subsequently re-
exported, or re-packaged and re-exported, or
blended and re-exported, the amount re-
exported shall be deducted from the amounts

of exports that have been counted against the
export limit for the Export Limit Period in
which the re-export takes place. The
deduction will be applied only after DOC has
received, and has had the opportunity to
verify, evidence demonstrating the original
importation, any repackaging or blending,
and subsequent exportation.

C. Notwithstanding any other provision of
this Agreement, except Articles II.D.
(regarding combined export limit and carried
over allowance) and IV.B. (pertaining to
volumes licensed but not shipped), up to 15
percent of the export limit for any Export
Limit Period may be carried over to the
Subsequent Export Limit Period and up to 15
percent of the export limit for any Export
Limit Period may be carried back to the last
60 days of the previous Export Limit Period.
Any carried over or carried back allowance
shall be counted against the export limit for
the previous or subsequent Export Limit
Period, respectively.

D. Beginning with the first Subsequent
Export Limit Period (January 1, 2001, to
December 31, 2001), MOT will not issue
Export Licenses authorizing the exportation
to the United States of Ammonium Nitrate
covered by this Agreement in either the first
half (January through June) or the second half
(July through December) of any Export Limit
Period that exceeds 60 percent of the
combined export limit volume for that Export
Limit Period and the carried over volume
from the previous Export Limit Period, as
described in Article II.C.

E. If DOC receives information indicating
that Ammonium Nitrate from Russia may
have entered the United States in excess of
the export limits established in Article II.A
or below the Reference Price as established
in Article III, DOC shall notify MOT of those
entries and provide to MOT all information
concerning those entries that DOC is able to
disclose consistent with U.S. law. MOT shall
respond within 15 days. If the information
continues to indicate that these entries were
in excess of the export limits or below the
Reference Price, DOC shall provide MOT an
opportunity for prompt consultations, which
shall be completed within 60 days after
DOC’s initial notification. Once the
consultations have been completed, unless
DOC concludes that the entries were not in
excess of the export limits or below the
Reference Price, DOC shall count against the
export limit for either the current or
subsequent Export Limit Period, as
appropriate, 125 percent of the volume of the
entries in excess of the export limits or below
the Reference Price. When a Russian
producer or exporter is found responsible for
the entries in excess of the export limits or
below the Reference Price, MOT shall deny
that producer or exporter Export Licenses for
six months following the last date of entry.
When any other entity was involved with the
entries in excess of the export limits or below
the Reference Price, MOT shall, for one year
after the last date of entry, deny Export
Licenses for the distribution of any
Ammonium Nitrate involving that entity. The
provisions of this section do not supersede
the provisions of Article IX of this Agreement
if DOC determines that the entries were in
excess of the export limits or below the
Reference Price.
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1 The validity of an Export License will not be
affected by a subsequent change of an HTS number.

III. Reference Price

A. The Reference Price will be based on a
Current Market Price, adjusted to reflect a
F.O.B. Russian port of export price. In
addition, there will be a Floor Price below
which the Reference Price shall not fall. The
Reference Price will be determined on a
weekly basis. MOT will ensure that
Ammonium Nitrate covered by this
Agreement will not be sold at a price below
the Reference Price in effect on the Date of
Contract.

B. DOC will issue the first weekly
Reference Price under this Agreement on the
first Monday after signature of this
Agreement, utilizing the calculation
methodology in Article III.C below. This first
Reference Price will be applicable to the
week after which the Agreement is signed.

C. On the first business day of each
subsequent week, DOC will calculate the
Reference Price which will be effective
beginning on the next business day and
remain in effect until the next Reference
Price becomes effective. The Reference Price
shall be the higher of: the Current Market
Price set forth in section C.1 less the costs
detailed in section C.2, and the Floor Price
set forth in section C.3.

1. The Current Market Price will be
determined as follows:

a. DOC will calculate an average of the
weekly Fertilizer Markets’ Midwest FOB
price range and Green Markets’ Mid Cornbelt
FOB price range.

b. DOC will calculate a simple average of
the four most recent weekly averages derived
in subsection 1.a, above. This four week
average (converted from a short ton basis to
a metric ton basis) will be the Current Market
Price.

c. After consultations between DOC and
MOT, should they agree that the currently
used sources for the valuation of the Current
Market Price for Ammonium Nitrate are no
longer appropriate, they may agree to select
an alternative source. DOC will give parties
at least 30 days notice before choosing
another source(s) for the purposes of Current
Market Price valuation.

2. To express the Current Market Price on
an F.O.B. Russian port of export basis, an
amount for costs associated with delivering
the merchandise from Russia to the United
States shall be deducted from the Current
Market Price calculated in section C.1. This
amount will be $55 per metric ton. Except
when section C.3 applies, the result of this
calculation shall be the Reference Price. After
consultations between DOC and MOT,
should they agree that the amount for costs
associated with delivering the merchandise
from Russia to the United States are no
longer appropriate, they may revise this
amount. DOC will give parties at least 30
days notice prior to any change becoming
effective.

3. The Floor Price is the price below which
Ammonium Nitrate subject to this Agreement
may not be sold. The Floor Price will be $85
F.O.B. Russian Port. The Reference Price
shall not be less than the Floor Price.

D. Reference Prices are F.O.B. Russian port
of export. If the sale for export is on terms
other than F.O.B. Russian port of export,
MOT shall ensure that the F.O.B. Russian

port of export price is not lower than the
Reference Price by adjusting the relevant
costs to ensure compliance with the
Reference Price requirements.

IV. Implementation

A. The United States shall require
presentation of an original stamped Export
License as a condition for entry into the
United States of Ammonium Nitrate covered
by this Agreement, except where there are
multiple shipments under a single license.
For multiple shipments at multiple ports or
multiple entries at one port, the original
license shall be presented with the first entry
and the volume entered at that time will be
noted on the original license. Customs will
provide the importer with a certified copy for
presentation to Customs with the importer’s
next entry under that license. Subsequent
entries can be made from copies of the
original which reflect all of the deductions
made from the original license.

B. Export Licenses must contain the
quantity in metric tons, specifications (form
(prilled, granular, or other solid form)),
coatings, additives, density, contract (or sales
order) date and contract (or sales order)
number; unit price, and F.O.B. Russian port
of export sales value. If necessary, additional
information may be included on the Export
License or, if necessary, a separate page
attached to the Export License. DOC will
deduct the quantity listed on each Export
License from the export limit for the Export
Limit Period in which the Date of License
falls. However, if the bills of lading for all of
the shipments under an Export License
establish that the actual imports into the
United States under that license were less
than the total volume listed on the license,
DOC will reflect the actual amount as having
been deducted from the volume listed on the
export license, but, notwithstanding the
carry-over and carry-back limitations in
Article II.C, will authorize MOT to issue a
new Export License in the same or
Subsequent Export Licensing Period
authorizing additional exports equal in
volume to the amount by which the volume
on the Export License exceeded the actual
shipment volume. Exports under such
additional licenses will be counted against
the Export Limit for the Export Limit Period
containing the Date of License of the original
shipment. Prior to issuing additional licenses
for the amounts below the actual shipment
volumes, MOT shall notify DOC of the Export
License(s) numbers, the Date of License, and
the volumes recorded of the original
shipments, and provide DOC with no less
than 30 days to confirm the additional
licensed volume. The United States will
prohibit the entry of any Ammonium Nitrate
from Russia not accompanied by an original
stamped Export License, except as provided
in Article IV.A.1

C. MOT will ensure compliance with all of
the provisions of this Agreement. In order to
ensure such compliance, MOT will take at
least the following measures:

1. Ensure that no Ammonium Nitrate
subject to this Agreement is exported from

Russia for entry into the United States during
any Export Limit Period that exceeds the
export limit for that Export Limit Period or
that is priced below the Reference Price in
effect on the Date of Contract.

2. Establish an export limit licensing and
enforcement program for all direct and
indirect exports of Ammonium Nitrate to the
United States no later than August 1, 2000.

3. Require that applications for Export
Licenses be accompanied by a report
containing all of the information listed in
part A of Appendix I (Exports to the United
States).

4. Refuse to issue an Export License to any
applicant that does not permit full
verification and reporting under this
Agreement of all of the information in the
application.

5. Issue Export Licenses sequentially,
endorsed against the export limit for the
relevant Export Limit Period, and reference
any notice of export limit allocation results
for the relevant Export Limit Period. Export
Licenses shall be issued no later than 25 days
after the Date of Contract. Export Licenses
shall remain valid for entry into the United
States for 35 days after the date of issuance
(Date of License). DOC and MOT may agree
to an extension of the validity of the Export
License in extraordinary circumstances.

6. Issue Export Licenses in the English
language and, at the discretion of MOT, also
in the Russian language.

7. Collect all existing information from all
Russian producers, exporters, brokers, if
applicable, traders of Ammonium Nitrate,
and their relevant affiliated parties, as well
as relevant trading companies/resellers
utilized by Russian producers, on the sale of
Ammonium Nitrate, and report such
information pursuant to Article VI of this
Agreement.

8. Permit full verification of all information
related to the administration of this
Agreement on an annual basis or more
frequently, as DOC deems necessary, to
ensure that MOT is in full compliance with
this Agreement and that all Russian
producers and exporters are in compliance
with the requirements that MOT has placed
upon them under this Agreement. This
requirement applies to both Russian State
documents and non-State documents, such as
sales contracts. In the course of verification,
DOC will examine documents that record the
description of the products exported to the
United States, including specifications (form,
coatings, additives, and density). Such
verifications will take place in association
with scheduled consultations whenever
possible.

9. Ensure compliance with all procedures
established in order to effectuate this
Agreement by any official Russian
institution, chamber, or other authorized
Russian entity, and any Russian producer,
exporter, broker, and trader of Ammonium
Nitrate, their relevant affiliated parties, and
any relevant trading company or reseller
utilized by a Russian producer to make sales
to the United States.

10. Impose strict measures, such as
prohibition from participation in the export
limits allowed by the Agreement, in the event
that any Russian entity does not comply in
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full with the requirements established by
MOT pursuant to this Agreement.

V. Anticircumvention

A. MOT will take all necessary measures
to prevent circumvention of this Agreement,
including at least the following:

1. Require that all Russian exporters of
Ammonium Nitrate agree, as a condition of
being permitted to export any Ammonium
Nitrate, regardless of destination, not to
engage in any of the following activities:

a. Exporting to the United States
Ammonium Nitrate subject to this Agreement
that is not accompanied by an Export License
issued pursuant to this Agreement.

b. Transshipping Ammonium Nitrate that
is subject to this Agreement to the United
States through third countries
unaccompanied by an Export License.

c. Exchanging (‘‘swapping’’) Ammonium
Nitrate subject to this Agreement for non-
subject Ammonium Nitrate, so as to cause the
non-subject merchandise to be entered into
the United States in place of the subject
Ammonium Nitrate, thereby evading the
export limits under this Agreement. ‘‘Swaps’’
include, but are not limited to:

i. Ownership swaps—involve the exchange
of ownership of Ammonium Nitrate without
physical transfer. These may include
exchange of ownership of Ammonium
Nitrate in different countries, so that the
parties obtain ownership of products located
in different countries, or exchange of
ownership of Ammonium Nitrate produced
in different countries, so that the parties
obtain ownership of products of different
national origin.

ii. Flag swaps—involve the exchange of
indicia of national origin of Ammonium
Nitrate, without any exchange of ownership.

iii. Displacement Swaps—involve the sale
or delivery of Ammonium Nitrate from
Russia to an intermediary country (or
countries) which, regardless of the sequence
of events, results in the ultimate sale or
delivery into the United States of displaced
Ammonium Nitrate, where the Russian
exporter knew or had reason to know that the
export sale would have that result.

2. Require that all Russian exporters of
Ammonium Nitrate agree, as a condition of
being permitted to export any Ammonium
Nitrate, regardless of destination, to require
all of their customers to agree, as part of the
contract for sale:

a. Not to engage in any of the activities
listed in Article V.A.1 of this Agreement.
This requirement does not apply to exports
to the United States that are accompanied by
a valid Export License.

b. To include that same requirement in any
subsequent contracts for the sale or transfer
of such Ammonium Nitrate, and to report to
MOT subsequent arrangements entered into
for the sale, transfer exchange, or loan to the
United States of Ammonium Nitrate covered
by this Agreement.

3. When MOT has received an allegation
that circumvention has occurred, including
an allegation from DOC, MOT shall promptly
initiate an inquiry, normally complete the
inquiry within 45 days and notify DOC of the
results of the inquiry within 15 days after the
conclusion of the inquiry.

4. If MOT determines that a Russian entity
has participated in a transaction
circumventing this Agreement, MOT shall
impose penalties upon such company
including, but not limited to, denial of access
to export certificates for Ammonium Nitrate
under this Agreement.

5. If MOT determines that a Russian entity
has participated in the circumvention of this
Agreement, MOT shall count against the
export limit for the Export Limit Period in
which the circumvention took place an
amount of Ammonium Nitrate equivalent to
the amount involved in such circumvention
and shall immediately notify DOC of the
amount deducted. If sufficient tonnage is not
available in the current Export Limit Period,
then the remaining amount shall be deducted
from the subsequent Export Limit Period or
Periods.

6. If MOT determines that a company from
a third country has circumvented the
Agreement and DOC and MOT agree that no
Russian entity participated in or had
knowledge of such activities, then the Parties
shall hold consultations for the purpose of
sharing information regarding such
circumvention and reaching mutual
agreement on the appropriate measures to be
taken to eliminate such circumvention. If the
Parties are unable to reach mutual agreement
within 45 days, then DOC may take
appropriate measures, such as deducting the
amount of Ammonium Nitrate involved in
such circumvention from the export limit for
the then-current Export Limit Period or a
subsequent Period. Before taking such
measures, DOC will notify MOT of the facts
and reasons constituting the basis for DOC’s
intended action and will afford MOT 15 days
in which to comment.

B. DOC will direct the U.S. Customs
Service to require all importers of
Ammonium Nitrate into the United States,
regardless of the stated country of origin of
those imports, to submit a written statement,
on the last day of every quarter, indicating
that the importer is maintaining a list of all
entries of such merchandise and certifying
that the Ammonium Nitrate imported during
that quarter was not obtained under any
arrangement in circumvention of this
Agreement. Where DOC has reason to believe
that such a certification has been made
falsely, DOC will refer the matter to the U.S.
Customs Service or U.S. Department of
Justice for further action.

C. DOC will investigate any allegations of
circumvention which are brought to its
attention, both by asking MOT to investigate
such allegations and by itself gathering
relevant information. MOT will respond to
requests from DOC for information relating to
the allegations under Article VI.A.4. In
distinguishing normal arrangements, swaps,
or other exchanges in the Ammonium Nitrate
market from arrangements, swaps, or other
exchanges which would result in the
circumvention of the export limits
established by this Agreement, DOC will take
the following factors into account:

1. Existence of any verbal or written
arrangement leading to circumvention of this
Agreement;

2. Existence and function of any
subsidiaries or affiliates of the parties
involved;

3. Existence and function of any historical
and traditional patterns of production and
trade among the parties involved, and any
deviation from such patterns;

4. Existence of any payments unaccounted
for by previous or subsequent deliveries, or
any payments to one party for Ammonium
Nitrate delivered or swapped by another
party;

5. Sequence and timing of the
arrangements; and

6. Any other information relevant to the
transaction or circumstances.

D. In the event that DOC determines that
a Russian entity has participated in
circumvention of this Agreement, DOC and
MOT shall hold consultations for the purpose
of sharing evidence regarding such
circumvention and reaching mutual
agreement on an appropriate resolution of the
problem. If DOC and MOT are unable to
reach mutual agreement within 60 days, DOC
may take appropriate measures, such as
deducting the amount of Ammonium Nitrate
involved in such circumvention from the
export limit for the current Export Limit
Period (or, if necessary, the Subsequent
Export Limit Period) or instructing the U.S.
Customs Service to deny entry to any Russian
Ammonium Nitrate sold by the entity found
to be circumventing the Agreement. Before
taking such measures, DOC will notify MOT
of the basis for DOC’s intended action and
will afford MOT 30 days in which to
comment. DOC will enter its determinations
regarding circumvention into the record of
the Agreement. MOT may request an
extension of up to15 days for any of the
deadlines mentioned in this Article.

VI. Monitoring and Notifications

A. MOT will collect and provide to DOC
such information as is necessary and
appropriate to monitor the implementation
of, and compliance with, this Agreement,
including the following:

1. Thirty days following the allocation of
export rights for any Export Limit Period,
MOT shall notify DOC of each allocation
recipient and the volume granted to each
recipient. MOT also shall inform DOC of any
changes in the volume allocated to
individual quota recipients within 60 days of
the date on which such changes become
effective.

2. MOT shall collect and provide to DOC
information on exports to the United States
in the format in Appendix I to this
Agreement, and on the aggregate quantity
and value of exports of Ammonium Nitrate
to all other countries. This information will
be subject to verification. This information
will be based on semi-annual periods
(January 1 through June 30 and July 1
through December 31) and will be provided
no later than 90 days following the end of
each half-year period, beginning on
September 30, 2000.

3. If DOC has reason to suspect non-
compliance with the Agreement, and after
consultations with MOT, and subject to the
provisions of Article VII.A, MOT shall also
collect and provide to DOC, within 45 days
of the request, transaction-specific data for
sales of Ammonium Nitrate within the
Russian home market or to any third country
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or countries, in the format provided in
Appendix I.

4. Within 15 days of a request from DOC
for information concerning alleged
circumvention or other violation of this
Agreement, MOT shall share with DOC all
information received or collected by MOT
regarding its inquiries, its analysis of such
information, and the results of such
inquiries.

5. MOT will inform DOC of any violations
of any provisions of this Agreement that
come to its attention and of the measures
taken with respect thereto.

6. MOT and DOC recognize that the
effective monitoring of this Agreement may
require that MOT provide information
additional to that identified above.
Accordingly, after consulting with MOT,
DOC may establish additional reporting
requirements consistent with the U.S.
antidumping law, as appropriate, during the
course of this Agreement. MOT shall also
collect and provide to DOC, within 45 days
of the request, any such additional
information requested by DOC.

B. MOT may request an extension of up to
30 days of any deadline in this Article.

C. DOC may disregard any information
submitted after the deadlines set forth in this
Article or any information which it is unable
to verify to its satisfaction.

D. DOC shall provide MOT with the
following information relating to
implementation and enforcement of this
Agreement.

1. Semi-annual reports indicating the
volume of U.S. imports of Ammonium
Nitrate subject to this Agreement, together
with such additional information as is
necessary and appropriate to monitor
compliance with the export limits. Such
reports and information shall be provided
within 120 days after the end of the last semi-
annual period.

2. Notice of any violations of any term of
this Agreement.

E. DOC will also monitor the following
information relevant to this Agreement, and
provide such information that is public to
MOT upon request.

1. Publicly available data as well as U.S.
Customs entry summaries and other official
import data from the U.S. Bureau of the
Census, on a monthly basis, to determine
whether there have been imports that are
inconsistent with the provisions of this
Agreement.

2. U.S. Bureau of the Census computerized
records, which include the quantity and
value of each entry. Because these records do
not provide other specific entry information,
such as the identity of the producer/exporter
which may be responsible for such sales,
DOC may request the U.S. Customs Service
to provide such information. DOC may
request other additional documentation from
the U.S. Customs Service.

F. DOC may also request the U.S. Customs
Service to direct ports of entry to forward an
Antidumping Report of Importations for
entries of Ammonium Nitrate during the
period this Agreement is in effect.

VII. Disclosure and Comment

A. DOC shall make available to
representatives of each Party to the

Proceeding, under appropriately-drawn
administrative protective orders consistent
with U.S. laws and regulations, business
proprietary information submitted to DOC
semi-annually or upon request pursuant to
this Agreement, and in any administrative
review of this Agreement.

B. Not later than 45 days after the date of
disclosure under Article VII.A, the Parties to
the Proceeding may submit written
comments to DOC, not to exceed 30 pages.

C. At the end of each Export Limit Period,
each Party to the Proceeding may request a
hearing on issues raised during the preceding
Export Limit Period. If such a hearing is
requested, it will be conducted in accordance
with U.S. laws and regulations.

VIII. Consultations

A. If, in response to a request by MOT at
any time, DOC determines that the
designated Floor Price and/or the calculated
Reference Price under Article III prevents
Russian producers from participating in the
U.S. market, MOT and DOC will promptly
enter into consultations in order to review
the market situation and the appropriateness
of the Floor Price and/or the Reference Price
levels.

B. MOT and DOC shall hold consultations
concerning the implementation, operation
(including the calculation of Reference
Prices) and enforcement of this Agreement
each year during the anniversary month of
this Agreement.

C. Additional consultations on any aspect
of this Agreement shall be held as soon as
possible, but no later than 30 days, after a
request by either MOT or DOC.

D. If DOC receives information indicating
that there has been a violation of this
Agreement, DOC shall promptly request
special consultations with MOT. Such
consultations shall begin no later than 21
days after the day of DOC’s request, and must
be completed within 40 days after
commencement. After completion of the
consultations, DOC will provide MOT 20
days within which to provide comments.

E. Two years after the effective date of this
Agreement, DOC and MOT shall enter into
additional consultations to review the extent
to which this Agreement is accomplishing
the purposes set forth in the preamble and
make any revisions consistent with U.S. law
that are appropriate in light of their mutual
conclusions.

IX. Violations

A. DOC will investigate any information
relating to circumvention or other violations
of this Agreement which is brought to its
attention, both by asking MOT to investigate
such allegations and by itself gathering
relevant information. Prior to making a
determination that a violation has occurred,
DOC will engage in consultations with MOT,
pursuant to Articles V.D or VIII.D. of this
Agreement.

B. DOC will determine whether a violation
has occurred within 30 days after the date for
submission of comments by MOT upon the
allegation under Article VIII.D.

C. If DOC determines that this Agreement
is being or has been violated, DOC will take
such action as it determines is appropriate
under U.S. law and regulations.

X. Duration
A. This Agreement will remain in force

until the underlying antidumping proceeding
is terminated in accordance with U.S.
antidumping law.

B. DOC will, upon receiving a proper
request made by MOT, conduct an
administrative review of this Agreement
under U.S. laws and regulations.

C. MOT or DOC may terminate this
Agreement at any time upon written notice
to the other party. Termination shall be
effective 60 days after such notice is given.
Upon termination of this Agreement, the
provisions of U.S. antidumping law and
regulations shall apply.

XI. Other Provisions

A. DOC finds that this Agreement is in the
public interest, that effective monitoring of
this Agreement by the United States is
practicable, and that this Agreement will
prevent the suppression or undercutting of
price levels of United States domestic
Ammonium Nitrate products by imports of
the Ammonium Nitrate subject to this
Agreement.

B. DOC does not consider any of the
obligations concerning exports of
Ammonium Nitrate to the United States
undertaken by MOT pursuant to this
Agreement relevant to the question of
whether firms in the underlying investigation
would be entitled to separate rates, should
the investigation be resumed for any reason.

C. The English and Russian language
versions of this Agreement shall be authentic,
with the English version being controlling for
purposes of interpreting and implementing
the terms and conditions of this Agreement.

D. All provisions of this Agreement,
including the provisions of the Preamble,
shall have equal force.

E. For all purposes hereunder, the
signatory Parties shall be represented by, and
all communications and notices shall be
given and addressed to:

DOC: Assistant Secretary for Import
Administration, U.S. Department of
Commerce, International Trade
Administration, Washington, DC 20230.

MOT: Department for State Regulation of
External Economic Activities, Ministry of
Trade of the Russian Federation, 18/1
Ovchinnikovskaya naberezhnaya, Moscow, 1
13324, Russia.

Signed on this 19th day of May, 2000.
For DOC

lllllllllllllllllllll

Robert S. LaRussa, Acting Under Secretary
for International Trade

For MOT

lllllllllllllllllllll

Yuri V. Akhremenko, Trade Representative of
the Russian Federation to the United States,
Minister-Counselor Commercial

Appendix I

In accordance with the established format,
MOT shall collect and provide to DOC all
information necessary to ensure compliance
with this Agreement. This information will
be provided to DOC on a semi-annual basis.

MOT will collect and maintain data on
exports to the United States on a continuous
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basis. Sales data for the home market, and
data for exports to countries other than the
United States, will be reported upon request.

MOT will provide a narrative explanation
to substantiate all data collected in
accordance with the following formats:

A. Exports to the United States
MOT will provide all Export Licenses

issued to Russian entities, which shall
contain the following information with the
exception that information requested in item
#9, date of entry, item #10, importer of
record, item #16, final destination, and item
#17, other, may be omitted if unknown to
MOT and the licensee.

1. Export License/Temporary Document:
Indicate the number(s) relating to each sale
and or entry.

2. Description of Merchandise: Include the
10 digit HTS category, and the specifications
of merchandise.

3. Quantity: Indicate in metric tons.
4. F.O.B. Sales Value: Indicate value and

currency used.
5. Unit Price: Indicate unit price per metric

ton and currency used.
6. Date of Contract: The date all essential

terms of the order (i.e, price and quantity)
become fixed.

7. Sales Order Number(s): Indicate the
number(s) relating to each sale and/or entry.

8. Date of License: Date the Export License/
Temporary Document is Issued.

9. Date of Entry: Date the merchandise
entered the United States or the date book
transfer took place.

10. Importer of Record: Name and address.
11. Trading Company: Name and address

of trading company involved in sale.
12. Customer: Name and address of the

first unaffiliated party purchasing from the
Russian exporter.

13. Customer Relationship: Indicate
whether the customer is affiliated or
unaffiliated to the Russian exporter.

14. Allocation to Exporter: Indicate the
total amount of quota allocated to the
individual exporter during the Relevant
Period.

15. Allocation Remaining: Indicate the
remaining export limit allocation available to
the individual exporter during the export
limit period.

16. Final Destination: The complete name
and address of the U.S. purchaser.

17. Other: The identity of any party(ies) in
the transaction chain between the customer
and the final destination/U.S. purchaser.

B. Exports Other Than to the United States

Pursuant to Article VI.A, MOT will provide
country-specific volume and value
information for exports of Ammonium
Nitrate to third countries, upon request,
regardless of whether MOT licenses exports
of Ammonium Nitrate to such country(ies).
The following information shall be provided
except that information requested in item #6,
date of entry, #7, importer of record, and item
#10, other, may be omitted if unknown to
MOT and the Russian licensee.

1. Export License/Temporary Document:
Indicate the number(s) relating to each sale
and/or entry, if any.

2. Quantity: Indicate in original units of
measure sold and/or entered in metric tons.

3. Date of Contract: The date all essential
terms of the order (i.e., price and quantity)
become fixed.

4. Sales Order Number(s): Indicate the
number(s) relating to each sale and/or entry.

5. Date of License: Date Export License/
Temporary Document is issued, if any.

6. Date of Entry: Date the merchandise
entered the third country or the date a book
transfer took place.

7. Importer of Record: Name and address.
8. Customer: Name and address of the first

unaffiliated party purchasing from the
Russian exporter.

9. Customer Relationship: Indicate whether
the customer is affiliated or unaffiliated.

10. Other: The identity of any party(ies) in
the transaction chain between the customer
and the final destination.

C. Home Market Sales
Pursuant to Article VII.A, the MOT will

provide home market volume and value
information for sales of Ammonium Nitrate,
upon request. The following information
shall be provided with the exception of item
#6, other, if unknown to MOT and the
Russian producer/exporter.

1. Quantity: Indicate in original units of
measure sold and/or entered in metric tons.

2. Date of Contract: The date all essential
terms of order (i.e., price and quantity)
become fixed.

3. Sales Order Number(s): Indicate the
number(s) relating to each sale and/or entry.

4. Customer: Name and address of the first
unaffiliated party purchasing from the
Russian exporter.

5. Customer Relationship: Indicate whether
the customer is affiliated or unaffiliated.

6. Other: The identity of any party(ies) in
the transaction chain between the customer
and the final destination.

Appendix II

Section 734 (1) of the Tariff Act of 1930 as
amended, provides, in part, as follows:

(1) SPECIAL RULE FOR NON-MARKET
ECONOMY COUNTRIES.

(I) In General.—The administering
authority may suspend an investigation
under this subtitle upon acceptance of an
agreement with a non-market economy
country to restrict the volume of imports into
the United States of the merchandise under
investigation only if the administering
authority determines that

(A)—such agreement satisfies the
requirements of subsection (d), and

(B)—will prevent the suppression or
undercutting of price levels of domestic
products by imports of the merchandise
under investigation.

(2) Failure of Agreements—If the
administering authority determines that the
agreement accepted under this subsection no
longer prevents the suppression or
undercutting of domestic prices of
merchandise manufactured in the United
States, the provisions of subsection (I) shall
apply.

Section 771(9) of the Tariff Act of 1930, as
amended, provides in part, as follows:

(9) Interested Party—-The term ‘‘interested
party’’ means—

(A) a foreign manufacturer, producer, or
exporter, or the United States importer, of

subject merchandise under this title or a
trade or business association a majority of the
members of which are producers, exporters,
or importers of such merchandise,

(B) the government of a country in which
such merchandise is produced or
manufactured or from which such
merchandise is exported,

(C) a manufacturer, producer, or
wholesaler in the United States of a domestic
like product,

(D) a certified union or recognized union
or group of workers which is representative
of an industry engaged in the manufacture,
production, or wholesale in the United States
of a domestic like product,

(E) a trade or business association a
majority of whose members manufacture,
produce, or wholesale a domestic like
product in the United States,

(F) an association, a majority of whose
members is composed of interested parties
described in subparagraph (C), (D), or (E)
with respect to a domestic like product.

* * * * *

Appendix III

For purposes of this Agreement,
Ammonium Nitrate is defined as the
following:

Solid, fertilizer grade ammonium nitrate
products, whether prilled, granular or in
other solid form, with or without additives or
coating, and with a bulk density equal to or
greater than 53 pounds per cubic foot.
Specifically excluded from this scope is solid
ammonium nitrate with a bulk density less
than 53 pounds per cubic foot (commonly
referred to as industrial or explosive grade
ammonium nitrate).

The merchandise subject to this
investigation is classified in the Harmonized
Tariff Schedule of the United States
(‘‘HTSUS’’) at subheading 3102.30.00.00.
Although the HTSUS subheadings are
provided for convenience and Customs
purposes, the written description of the
merchandise under investigation is
dispositive.

[FR Doc. 00–15312 Filed 6–15–00; 8:45 am]
BILLING CODE 3510–DS–U

DEPARTMENT OF COMMERCE

National Ocean Service

[I.D. 061200LE]

Submission for OMB Review;
Comment Request

The Department of Commerce has
submitted to the Office of Management
and Budget (OMB) for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Agency: National Oceanic and
Atmospheric Administration (NOAA).

Title: Tortugas Access Permits.
Form Number(s): None.
OMB Approval Number: None.
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DEPARTMENT OF COMMERCE

International Trade Administration

[A-549–813]

Canned Pineapple Fruit From Thailand: 
Notice of Partial Rescission of 
Antidumping Duty Administrative 
Review

AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce (the 
Department) conducting an 
administrative review of the 
antidumping duty order on canned 
pineapple fruit (CPF) from Thailand for 
the period July 1, 2002, through June 30, 
2003. We are now rescinding this 
review with respect to four companies 
for which the requests for an 
administrative review have been 
withdrawn.

EFFECTIVE DATE: October 21, 2003.
FOR FURTHER INFORMATION CONTACT: FOR 
FURTHER INFORMATION CONTACT: 
Marin Weaver or Charles Riggle,at (202) 
482–2336 or (202) 482–0650, 
respectively; AD/CVD Enforcement, 
Office 5, Group II, Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, 14th Street & Constitution 
Avenue, NW, Washington, DC 20230.
SUPPLEMENTARY INFORMATION:

Background

On July 2, 2003, the Department 
published a notice of opportunity to 
request the eighth administrative review 
of this order. See Antidumping or 
Countervailing Duty Order, Finding, or 
Suspended Investigation; Opportunity 
to Request Administrative Review, 68 
FR 39511 (July 2, 2003). On July 30, 
2003, in accordance with 19 CFR 
351.213(b), Maui Pineapple Company 
and the International Longshoremen’s 
and Warehousemen’s Union (the 
petitioners) requested a review of eight 
producers/exporters of canned 
pineapple fruit. Also, between the dates 
of July 28, 2003, and July 31, 2003, four 
Thai producers requested a review on 
their own behalf, three of which also 
requested revocation. Taking into 
consideration the overlap in the 
aforementioned requests, the total 
number of companies currently under 
review is eight.

On August 22, 2003, the Department 
published a notice of initiation of this 
antidumping duty administrative 
review, covering the period July 1, 2002, 
through June 30, 2003, see Initiation of 
Antidumping and Countervailing Duty 
Administrative Reviews and Request for 
Revocation in Part, 68 FR 50750. The 

initiation covered eight companies. On 
August 27, 2003, the petitioner 
withdrew its review request for four 
companies. None of these four 
companies had requested a review on its 
own behalf.

Partial Rescission of Antidumping Duty 
Administrative Review

Pursuant to 19 CFR 351.213 (d)(1), the 
Department will rescind an 
administrative review, in whole or in 
part, if a party that requested a review 
withdraws the request within 90 days of 
the date of publication of the notice of 
initiation. Petitioners withdrew their 
requests for review within the 90 day 
time limit. Accordingly, the four 
companies for which the review will be 
rescinded are as follows: Thai Pineapple 
Canning Industry Corporation, The 
Prachuab Fruit Canning Company, Siam 
Fruit Canning (1988) Co., Ltd., and 
Malee Sampran Public Company Ltd.

Pursuant to Section 315.213(d)(1) of 
the Department’s regulations, we are 
rescinding the administrative review 
with respect to each of the above-listed 
companies. The Department will issue 
appropriate assessment instructions to 
the U.S. Bureau of Customs and Border 
Protection within 15 days of publication 
of this notice.This notice is issued and 
published in accordance with section 
751 of the Tariff Act of 1930, as 
amended, and 19 CFR 351.213(d)(4).

Dated: October 15, 2003.
James J. Jochum,
Assistant Secretary for Import 
Administration.
[FR Doc. 03–26532 Filed 10–20–03; 8:45 am]
BILLING CODE 3510–DS–S

DEPARTMENT OF COMMERCE

International Trade Administration 

[A–570–849] 

Suspension Agreement on Certain Cut-
to-Length Carbon Steel Plate From the 
People’s Republic of China; 
Termination of Suspension Agreement 
and Notice of Antidumping Duty Order

AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce.
ACTION: Termination of the suspension 
agreement on certain cut-to-length 
carbon steel plate from the People’s 
Republic of China (‘‘China’’) and notice 
of antidumping duty order. 

SUMMARY: On August 29, 2003, the 
Embassy of the People’s Republic of 
China (‘‘the Embassy’’) submitted a 
letter informally to the Department of 
Commerce (‘‘the Department’’) 

announcing its intention to withdraw 
from the suspension agreement on 
Certain Cut-to-Length Carbon Steel Plate 
from the People’s Republic of China 
(‘‘the Agreement’’). On September 4, 
2003, the letter was put on the public 
and official record in the Central 
Records Unit (‘‘CRU’’) of the 
Department and interested parties were 
notified (see Memo to the File: 
Interested Parties Notified of the 
Withdrawal by the Government of the 
People’s Republic of China (‘‘GOC’’) 
from the Suspension Agreement (‘‘the 
Agreement’’) on Certain Carbon Cut-to-
length Plate (‘‘CTL plate’’) from China, 
(December 10, 2003)). In accordance 
with Section XII of the Agreement, 
termination of the Agreement shall be 
effective 60 days after notice of 
termination of the Agreement is given to 
the Department. In 1997, the underlying 
investigation was continued following 
the signature of the Agreement, 
pursuant to section 734(g) of the Tariff 
Act of 1930, as amended (‘‘the Act’’), 
resulting in an affirmative 
determination of dumping and of 
material injury. Therefore, the 
Department is terminating the 
Agreement and issuing an antidumping 
duty order, effective November 3, 2003 
(60 days from the official filing of the 
request for termination), and will direct 
suspension of liquidation to also begin 
on that date.
EFFECTIVE DATE: November 3, 2003.
FOR FURTHER INFORMATION CONTACT: Jean 
Kemp or Rachel Kreissl, Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue, NW., Washington, DC 20230; 
telephone: (202) 482–4037 or (202) 482–
0409, respectively.
SUPPLEMENTARY INFORMATION:

Background 
On October 24, 1997, the Department 

signed an agreement with the 
Government of the People’s Republic of 
China (‘‘GOC’’) suspending the 
antidumping investigation on CTL plate 
from China (see Suspension of 
Antidumping Duty Investigation: 
Certain Cut-to-Length Carbon Steel Plate 
From the People’s Republic of China, 62 
FR 61773 (November 19, 1997)). In 
accordance with section 734(g) of the 
Act, on November 20, 1997, the 
Department published its final 
determination of sales at less than fair 
value in this case (see Final 
Determination of Sales at Less Than 
Fair Value: Certain Cut-to-Length 
Carbon Steel Plate From the People’s 
Republic of China, 62 FR 61964 
(November 20, 1997)), followed by an 
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amended final on January 12, 1998 (see 
Amended Final Determination of Sales 
at Less Than Fair Value: Certain Cut-to-
Length Carbon Steel Plate From the 
People’s Republic of China, 63 FR 1821 
(January 12, 1998)). On December 17, 
1997, the International Trade 
Commission (‘‘ITC’’) determined that an 
industry in the United States was 
materially injured by reason of imports 
of CTL plate from China that were being 
sold at less than fair value (see Certain 
Carbon Steel Plate from China, Russia, 
South Africa, and Ukraine, 62 FR 
66128, Investigation No. 731–TA–753–
756 (Final) Publication 3076; December 
17, 1997)). 

Although notice of the opportunity to 
request an administrative review was 
issued in November 1998, November 
1999, October 2000, October 2001, and 
October 2002, no review was ever 
requested by either petitioners or 
respondents (see Antidumping or 
Countervailing Duty Order, Finding, or 
Suspended Investigation: Opportunity 
To Request Administrative Review, 63 
FR 63287 (November 12, 1998)); 
Antidumping or Countervailing Duty 
Order, Finding, or Suspended 
Investigation: Opportunity To Request 
Administrative Review, 64 FR 62167 
(November 16, 1999)); Antidumping or 
Countervailing Duty Order, Finding, or 
Suspended Investigation: Opportunity 
To Request Administrative Review, 65 
FR 63057 (October 20, 2000); 
Antidumping or Countervailing Duty 
Order, Finding, or Suspended 
Investigation: Opportunity To Request 
Administrative Review, 66 FR 49923 
(October 1, 2001); and Antidumping or 
Countervailing Duty Order, Finding, or 
Suspended Investigation: Opportunity 
To Request Administrative Review, 67 
FR 61849 (October 2, 2002)).

On September 3, 2002, the 
Department initiated (see Notice of 
Initiation of Five-Year (‘‘Sunset’’) 
Reviews, 67 FR 56268 (September 3, 
2002)) and the ITC instituted (see 
Institution of Five-year Reviews 
Concerning the Suspended 
Investigations on Cut-to-length (CTL) 
Carbon Steel Plate from China, Russia, 
South Africa, and Ukraine, 67 FR 56311 
(September 3, 2002)) a sunset review of 
the agreement, pursuant to section 
751(c) of the Act. On December 9, 2002, 
the ITC determined to conduct full five-
year reviews pursuant to section 
751(c)(5) of the Act (see Notice of 
Commission Determinations to Conduct 
Full Five-year Reviews Concerning the 
Antidumping Duty Orders on Cut-to-
length Carbon Steel Plate from China, 
Russia, South Africa, and Ukraine, 67 
FR 77803 (December 19, 2002)). As a 
result of its review, on January 8, 2003, 

the Department determined that 
termination of the suspended 
investigation underlying the agreement 
would be likely to lead to continuation 
or recurrence of dumping and notified 
the ITC of the magnitude of the margin 
likely to prevail were the suspended 
investigation underlying the agreement 
terminated (see Cut-to-Length Carbon 
Steel Plate From the People’s Republic 
of China, the Russian Federation, and 
South Africa; Final Results of Expedited 
Sunset Review of Suspended 
Antidumping Duty Investigations, 68 FR 
1038 (January 8, 2003)). 

On August 18, 2003, the ITC 
determined that termination of the 
suspended investigation on CTL plate 
from China would be likely to lead to 
continuation or recurrence of material 
injury to an industry in the United 
States within a reasonably foreseeable 
time (see Cut-to-Length Carbon Steel 
Plate From China, Russia, South Africa, 
and Ukraine, 68 FR 52614; ITC 
Publication No. 3626 (September 4, 
2003)). Pursuant to the ITC’s affirmative 
determination in the five-year sunset 
review, the Department issued a notice 
of continuation on September 12, 2003, 
for the suspended investigation 
underlying the Agreement on CTL plate 
from China (see Continuation of 
Suspended Antidumping Duty 
Investigations: Cut-to-length Carbon 
Steel Plate from the People’s Republic of 
China, the Russian Federation, and 
Ukraine). 

On August 29, 2003, referencing 
Article XII of the Agreement, the 
Embassy of China in Washington, DC, 
submitted a facsimile request informing 
the Department that ‘‘the Chinese side 
has decided to withdraw from the 
Suspension Agreement on Cut-to-length 
Carbon Steel Plate, which will expire on 
October 30, 2003’’ (see Memo to the File: 
Interested Parties Notified of the 
Withdrawal by the Government of the 
People’s Republic of China (‘‘GOC’’) 
from the Suspension Agreement (‘‘the 
Agreement’’) on Certain Carbon Cut-to-
length Plate (‘‘CTL plate’’) from China, 
(December 10, 2003)). On September 4, 
2003, the letter was put on the public 
and official record in the Central 
Records Unit (‘‘CRU’’) of the 
Department and interested parties were 
notified (see Memo to the File: 
Interested Parties Notified of the 
Withdrawal by the Government of the 
People’s Republic of China (‘‘GOC’’) 
from the Suspension Agreement (‘‘the 
Agreement’’) on Certain Carbon Cut-to-
length Plate (‘‘CTL plate’’) from China, 
(December 10, 2003)). 

Scope of Agreement 

The merchandise covered by this 
agreement is Certain Cut-to-length 
Carbon Steel Plate from the People’s 
Republic of China. Included in this 
description is hot-rolled iron and non-
alloy steel universal mill plates (i.e., 
flat-rolled products rolled on four faces 
or in a closed box pass, of a width 
exceeding 150 mm but not exceeding 
1250 mm and of a thickness of not less 
than 4 mm, not in coils and without 
patterns in relief), of rectangular shape, 
neither clad, plated nor coated with 
metal, whether or not painted, 
varnished, or coated with plastics or 
other nonmetallic substances; and 
certain iron and non-alloy steel flat-
rolled products not in coils, of 
rectangular shape, hot-rolled, neither 
clad, plated, nor coated with metal, 
whether or not painted, varnished, or 
coated with plastics or other 
nonmetallic substances, 4.75 mm or 
more in thickness and of a width which 
exceeds 150 mm and measures at least 
twice the thickness. Included as subject 
merchandise in this Agreement are flat-
rolled products of nonrectangular cross-
section where such cross-section is 
achieved subsequent to the rolling 
process (i.e., products which have been 
‘‘worked after rolling’’)—for example, 
products which have been bevelled or 
rounded at the edges. This merchandise 
is currently classified in the 
Harmonized Tariff Schedule of the 
United States (HTS) under item 
numbers 7208.40.3030, 7208.40.3060, 
7208.51.0030, 7208.51.0045, 
7208.51.0060, 7208.52.0000, 
7208.53.0000, 7208.90.0000, 
7210.70.3000, 7210.90.9000, 
7211.13.0000, 7211.14.0030, 
7211.14.0045, 7211.90.0000, 
7212.40.1000, 7212.40.5000, 
7212.50.0000. Although the HTS 
subheadings are provided for 
convenience and customs purposes, the 
written description of the scope of this 
Agreement is dispositive. Specifically 
excluded from subject merchandise 
within the scope of this Agreement is 
grade X–70 steel plate. 

Termination of Suspended 
Investigation and Issuance of 
Antidumping Duty Order 

Article XII of the Agreement states, in 
part: 

‘‘The Government of the People’s 
Republic of China may terminate this 
Agreement at any time upon notice to 
the Department. Termination shall be 
effective 60 days after such notice is 
given to the Department. Upon 
termination at the request of MOFTEC, 
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the provisions of Section 734(i) of the 
Act shall apply.’’ 

As noted above, the underlying 
investigation in this proceeding was 
continued pursuant to section 734(g) of 
the Act following the acceptance of the 
Agreement. As a result of the continued 
investigation, the Department made a 
final determination of dumping, and the 
ITC found material injury. Section 
734(i)(1)(A) of the Act stipulates that the 
Department shall: 

Suspend liquidation under section 
733(d)(2) of unliquidated entries of the 
merchandise made on the later of— 

(i) the date which is 90 days before 
the date of publication of the notice of 
suspension of liquidation, or 

(ii) the date on which the 
merchandise the sale or export to the 
United States of which was in violation 
of the agreement, or under an agreement 
which no longer meets the requirements 
of subsection (b) and (d) or (c) and (d), 
was first entered, or withdrawn from 
warehouse, for consumption. . . . 

Furthermore, section 734(i)(1)(C) 
stipulates that the Department shall: 

If the investigation was completed 
under subsection (g), issue an 
antidumping duty order under section 
736(a) effective with respect to entries of 
merchandise liquidation of which was 
suspended. 

Finally, section 734(i)(1)(E) stipulates 
that the Department shall: 

Notify the petitioner, interested 
parties who are or were parties to the 
investigation, and the Commission of its 
actions under this paragraph.

The GOC’s request for termination of 
the suspension agreement is effective 
November 3, 2003, which is the date the 
agreement will no longer meet the 
requirements of section 734(d) of the 
Act. Because the GOC is withdrawing its 
participation from the Agreement, the 
Department finds that suspension of the 
underlying investigation will no longer 
be in the public interest as of that date 
(see section 734(d)(1)). Therefore, the 
Department will direct the U.S. Bureau 
of Customs and Border Protection 
(‘‘BCBP’’) to suspend liquidation of all 
entries of CTL plate from China effective 
November 3, 2003. Accordingly, 
pursuant to section 734(i)(1)(C) of the 
Act, the Department hereby issues an 
antidumping duty order effective 
November 3, 2003, which is 60 days 
from the official filing date of the 
termination request of the GOC. 

Antidumping Duty Order 
In accordance with section 736(a)(1) 

of the Act, the Department will direct 
BCBP to assess, beginning on November 
3, 2003, antidumping duties equal to the 
amount by which the normal value of 

the merchandise exceeds the export 
price (or constructed export price) of the 
merchandise for all entries of CTL plate 
from China. These antidumping duties 
will be assessed on all unliquidated 
entries of CTL plate from China entered, 
or withdrawn from warehouse, for 
consumption on or after November 3, 
2003. 

We will instruct BCBP to require a 
cash deposit for each entry equal to the 
antidumping duty margins found in our 
amended final determination of January 
12, 1998, as listed below. These 
suspension-of-liquidation instructions 
will remain in effect until further notice. 
The ‘‘China-Wide Rate’’ applies to all 
producers and exporters of subject CTL 
plate not specifically listed. The final 
weighted-average dumping margins are 
as follows:

Manufacturer/Exporter 
Weighted-av-
erage margin

(percent) 

Anshan (AISCO/Anshan 
International/Sincerely Asia 
Ltd) .................................... 30.68 

Baoshan (Bao/Baoshan 
International Trade Corp/
Bao Steel Metals Trading 
Corp) ................................. 30.51 

Liaoning ................................ 17.33 
Shanghai Pudong ................. 38.16 
WISCO (Wuhan/International 

Economic and Trading 
Corp/Cheerwu Trader Ltd) 128.59 

China-wide Rate ................... 128.59 

This notice constitutes the 
antidumping duty order with respect to 
CTL plate from China. Interested parties 
may contact the Department’s Central 
Records Unit, room B–099 of the main 
Commerce building, for copies of an 
updated list of antidumping duty orders 
currently in effect. 

This notice is published in 
accordance with sections 734(i) and 
777(i) of the Act. This order is 
published in accordance with section 
736(a) of the Act.

Dated: October 14, 2003. 

James J. Jochum, 
Assistant Secretary for Import 
Administration.
[FR Doc. 03–26530 Filed 10–20–03; 8:45 am] 

BILLING CODE 3510–DS–P

DEPARTMENT OF COMMERCE

International Trade Administration

(A-201–802)

Gray Portland Cement and Clinker 
From Mexico; Notice of Amended Final 
Results of Antidumping Duty 
Administrative Review

AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce.
ACTION: Notice of Amended Final 
Results of Antidumping Duty 
Administrative Review.

SUMMARY: On September 16, 2003, the 
Department of Commerce published the 
final results of administrative review of 
the antidumping duty order on gray 
portland cement and clinker from 
Mexico. The review covers one 
manufacturer/exporter, CEMEX, S.A. de 
C.V., and its affiliate, GCC Cemento, 
S.A. de C.V. The period of review is 
August 1, 2001, through July 31, 2002.

As a result of our analysis of 
CEMEX’s, GCCC’s and the petitioner’s 
comments, we are amending the final 
results of antidumping administrative 
review.

EFFECTIVE DATE: October 21, 2003.
FOR FURTHER INFORMATION CONTACT: 
Hermes Pinilla or Brian Ellman, Office 
of AD/CVD Enforcement 3, Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue, N.W., Washington, D.C. 20230; 
telephone: (202) 482–3477 or (202) 482–
4852, respectively.
SUPPLEMENTARY INFORMATION:

Background

On September 16, 2003, the 
Department of Commerce (the 
Department) published in the Federal 
Register the final results of the 
administrative review of the 
antidumping duty order on gray 
portland cement and clinker from 
Mexico (68 FR 54203) (Final Results).

On September 17, 2003, CEMEX, 
GCCC, and the petitioner filed a timely 
allegation that the Department made 
ministerial errors in the Final Results. 
Specifically, CEMEX and GCCC alleged 
that (1) the Department’s decision to 
apply adverse facts available to GCCC’s 
further-manufactured cement sales is a 
ministerial error, (2) the Department’s 
conclusion that GCCC’s U.S. affiliate, 
Rio Grande Materials, Inc., was the only 
U.S. subsidiary that further-
manufactured cement is a ministerial 
error, (3) the Department made a 
ministerial error with respect to the 
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