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White Paper on Modernization of the rules implementing articles 81 and 82 (formerly articles 85 and 86) of the EC

Treaty, Commission Programme No 99/027, 28. 4. 1999, Brussles.
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Modernisation Package
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Implementing Regulation (Commission Regulation 773/2004 of 7 April 2004)

Notices

1. Cooperation within the Network
2. Cooperation with the courts

3. Handling of complaints

4. Informal guidance

5. Effect on trade

6. Application of Article 81(3)of EC Treaty
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Acrticle 81 of the EC Treaty (ex Article 85)

1. The following shall be prohibited as incompatible with the common market: all agreements between
undertakings, decisions by associations of undertakings and concerted practices which may affect trade between
Member States and which have as their object or effect the prevention, restriction or distortion of competition
within the common market, and in particular those which:

(a) directly or indirectly fix purchase or selling prices or any other trading conditions;

(b) limit or control production, markets, technical development, or investment;

(c) share markets or sources of supply;

(d) apply dissimilar conditions to equivalent transactions with other trading parties, thereby placing them at
a competitive disadvantage;

(e) make the conclusion of contracts subject to acceptance by the other parties of supplementary obligations
which, by their nature or according to commercial usage, have no connection with the subject of such
contracts.

2. Any agreements or decisions prohibited pursuant to this Article shall be automatically void.
3. The provisions of paragraph 1 may, however, be declared inapplicable in the case of:

- any agreement or category of agreements between undertakings;

- any decision or category of decisions by associations of undertakings;

- any concerted practice or category of concerted practices,

which contributes to improving the production or distribution of goods or to promoting technical or economic

progress, while allowing consumers a fair share of the resulting benefit, and which does not:

() impose on the undertakings concerned restrictions which are not indispensable to the attainment of these

objectives;

(b) afford such undertakings the possibility of eliminating competition in respect of a substantial part of the
products in question.

Avrticle 82 of the EC Treaty (ex Article 86)

Any abuse by one or more undertakings of a dominant position within the common market or in a substantial part

of it shall be prohibited as incompatible with the common market insofar as it may affect trade between Member
States.

Such abuse may, in particular, consist in:
(a) directly or indirectly imposing unfair purchase or selling prices or other unfair trading conditions;
(b) limiting production, markets or technical development to the prejudice of consumers;

(c) applying dissimilar conditions to equivalent transactions with other trading parties, thereby placing them at a
competitive disadvantage;

(d) making the conclusion of contracts subject to acceptance by the other parties of supplementary obligations
which, by their nature or according to commercial usage, have no connection with the subject of such contracts.
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Case 13/61, Bosch vs. De Gens, [1962] ECR , p. 89; Case 127/73, Beligische Radio en Televisie (BRT) VS.
SABAM-1, [1974 ] ECR, p. 51 at 62, para 16: Beligische Radio en Televisie (BRT) vs. SABAM-11, [L974 ] ECRp. 313.
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Council Regulation (EC) No 1/2003 of 16 December 2002 on the implementation of the rules on competition laid
down in Articles 81 and 82 of the Treaty, Official Journal, L 1/1, 2003.
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White Paper, supra note 1, para. 49.

“Lastly, the current division between paragraph 1 and paragraph 3 in implementing Article 85 (now Article 81) is
artificial and runs counter to the integral nature of Article 85(now Article 81), which requires economic analysis of
the overall impact of restrictive practices.”

9
White Paper, supra note 1, paras. 24-25 and 43-45.
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James S. Venit, “Brave New World: The Modernization And Edecntralization Of Enforcement Under Articles 81
And 82 Of The EC Treaty”, Common Market Law Review, Vol. 40, No. 3, June 2003, p. 546.
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White Paper, supra note 1, para. 78.
“In its handling of individual cases, the Commission will adopt a more economic approach to the application of
Article 85(1), which will limit the scope of its application to undertakings with a certain degree of market power.”
Mario Monti, EU Competition Policy, speech delivered at the Fordham Annual Conference: International Antitrust
Law and Policy, New York, Oct. 31, 2002.
“...1 should like to underline that an increased economic approach in the interpretation of our rules was, indeed,
one of my main objectives when | took on my new responsibilities as Competition Commissioner three years ago.
And we have already substantially increased our economic approach in all areas of competition policy...
Mario Monti i K55 @ (1 h MG PG ) o S |1 PsB B s il i
BT %«fbﬁrﬁ*ﬁﬁmﬂ Jpr—*'ﬁ IR W T[T A M S ARG -

8



?&ﬁ?,4%{@%ﬁ@ﬁé%?%ﬁ%iﬁ?ﬁ{@?@%ﬁﬁ%%
GHRRINER o A - LFRTERF ORGP ERL G PRHE
NEAL-FERZEEI BLared B BEA RS B RS
AEERER 21 %_l&’ifﬁ-;%g“{r‘ PP S A RS 1/2003 B
%m@%ﬁ%f%JH%V* R SR AR HRR AR B R PR

£ “éf”l*%ig R E R R Y M RE e igES o R

ﬁ@%%i*%%wﬁ‘**—@*iﬁmﬁ4t**§(?€‘4
s A o L4 ERAR)

£

B

\\,\
“

LE R BIAIRA T 0 U PREEIT R A N D ¥ 25 H T
B

;T‘JL
PHEF LR hERFHENFREMNAVEERFREEDES 3
VRN AL - R R I HAEHF AN - FR A
PERBLEFETUEI P e RLERN T DI TT R R
Bl Fei * %~ - - iFenfgar 0 RN E A RE R AT 6 i A ;e
BPE RN - FERGTORTHT ARG HFEARFFES S
AR R - R N B R Kand e R 3R G &2
%ﬁkﬁﬁiﬁﬁ%iﬁﬁiéii’ikiﬁgaJ“*—%i%@v
. . 13

HFHEA TR Ao A 0 AN G Y L - R EH
g MRS 2 TR NAHFREIE > § R RIL N T
EFRARZRKEG R RHZERPNZEY OFREERP R Ry w A IE
% 83(2Q)(e) T o B KA il § PILE g RRIP e L - A 1/2003

BRSSP T @R EFEMESS AL - A AL DR 25

T AR AL 22 R RAPN G LR AR

SHBEBLSA R RERL AR ERFT ORE L L RAP
)3 jg

P\_@x

~

SERCE RS Y S rlo F I R e o G-
ER gl.f ’}}iﬁfg A PES ]xmiq* TR E &g o Hag

ML THEL YA PRAFEOEL LG RRRN RAGFT
i

EHNFT R L T A

I+

i

woOps T ‘3

\\t E
%zﬁﬁﬁﬁgﬁﬁw

6"@
pr\

ES
‘\‘ﬁ
o g
p:iui o}
H
s}
¢
¥
ETS
=
H
=
|4
W
En
—=h

13
White Paper, supra note 1, paras. 99 & 100.

ﬁ}rd*‘“ FI B [ T B PR 0 A g poTe s F:’F‘x Koen Lenaerts and Damien Gerard,
“Decentralisation of EC Competition Law Enforcement: Judges in the Frontline”, World Competition, Vol. 27, No.
3, 2004, pp. 313-349.
14

Commission Notice on the co-operation between the Commission and the courts of the EU Member States in the
application of Articles 81 and 82 of EC Treaty, infra note 17, para. 6; Case 14/68 Walt Wilhem, [1969] ECR 1 and
joined cases 253/78 and 1 to 3/79 Giry and Guerlain [1980] ECR 2327, paras. 15-17.
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Commission Notice on cooperation within the Network of Competition Authorities, O.J. C 101, 2004, p. 43.
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application of Articles 81 and 82 of the EC Treaty, O.J. C 101, 2004, p. 54.
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