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A Study on the Intellectual Property Rights in Apparel
Design Industry
Abstract

Fast fashion has become a popular manageral concept in the apparel industry. Fast
fashion clothing retailers generate designing ideas from the newest collections
introduced by haute couture on fashion week runways, making some of their products
so similar to the original designs that are regarded as knock-offs. These knock-offs
threaten the original designs because they are not only cheaper but often be put on store
shelves much faster due to the supply chain improving efforts which fast fashion
clothing retailers have made. Moreover, as cross-border shopping intermediary services
sprout in the Internet, the knock-off threat intensifies.

This study deals with the issue that whether there are proper intellectual property
rights for protecting apparel designs by carefully examining the patent law, the
trademark law and the copyright law in Taiwan. As to patent and trademark, apparel
designs are hard to meet the requirements of nonobviousness for design patents and
distinctiveness for three-dimentional trademarks. Also, the expenditure of time and
money on applying for patents and trademarks are excessive burdens for apparel
designers who live on short fashion cycles. Considering procedural costs, copyright
seems to be a better choice for designers who seek intellectual property protection for
their designs. Fortunately, this study finds out that apparel designs are able to fulfill all
the requirements needed under the copyright law, and the protection extends to both
two-dimentional apparel desingn drawings and three-dimentional apparel design
products themselves.

Besides domestic theoretical legal analysis, this study further reserches intellectual
property right laws in the Europion Union, the United States and China as well as
studies cases on apparel design infringement lawsuits.

Based on industrial and legal research, this study proposes several suggestions for



the government and apparel retailing enterprises in Taiwan: (1)for the government,
support fast fashion clothing retailers and revise the laws to ensure these enterprises are
free from harm in infringement lawsuits; (2)for the fast fashion apparel retailers, make
the best use of infrastructures and the Internet to reach Greater China market; (3)for the
original desingers, update changes in international intellectual property right laws,
upgrade product and service qualities, and grab opportunities to benefit from

infringement disputes.

Keywords: apparel, couture, apparel design, knock-off, copy, fashion design industry,
fashion, copyright law, trademark law, patent law, trade dress, fast-fashion, Design
Piracy Prohibition Act, DPPA, Innovative Design Protection and Piracy Act, Council
Regulation (EC) No 6/2002 of 12 December 2001 on Community designs, Creative
Industries, quick response, QR, luxury brand, luxury label, market maven, fashion blog,

originality, applied art, useful article, useful article doctrine
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12" an Griffiths (2000/2007), The Invisible Man, in Fashion Business: Theory, Practice, Image. F % 7
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3 /> #§ %% Carol Brown (2010/2011), Fashion & Textiles: The Essential Careers Guide. 5 4 %

(F) " B4 o3 DA it 68250 -

% %g 7% %% Dominique Paulvé and Marie Boyé (2000/2001), Les Métiers de La Couture de La Mode.
ForE GE) CREER - AE: 7 64-89

BApR- 2L 1A EGE AT B NRAREE SRR REPFE S PE GEE L RREE
Jﬁ ARF R REAR L o BB TR & 7 # 4o ¢ 3 K e Fashion News ~ Jill Lawrance Designs ~
Mudpie ~ Trendzine ~ Trendstop ~ WGSN (Worth Global Style Network) ~ ;# B 7 Carlin International ~
Nelly Rodi ~ Peclers ~ Promostyl ~ Sacha Pacha ~ & B ¢ CPD ~ Mode Information ~ A R Studio ~ Moda
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Associates 2 Trends west o a0 %3113 » F 249-250 -
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FRET > pErR AR IF HHEE FALE L3I (couture) ~ LA R
(ready-to-wear ) #2— 4xjn {7 R4 (high street) = rF A&

Fomigz A AT T PEY £ 385 (fashion pyramid) | '8 25 % pE s s e &
B AS T kg eha g Lt (high fashion) o) BF B B K 5 %
W RE R ER mR (bridge lines) - B R il s KPR R L RIRITHEE T L2 -
BARFTF AT -KEFZRTHE L@iﬂ@ s % =& 5 TRGE 7 &9 (Tbetter”
fashion) | > R¥IREMFR 2 W S FE RHF > L iR PR
BRBaiT™ ki~ RA K~ % &% (basic and commodity apparel ) > 4= B :

b4 s34
o G i_i,ni'gin Armani »
Dolce & Gabbana -

A A @atvin Klcia B R AR L
( fashion content )
Ll e Ve § Y
Rt R &R
y 4o Emporio Aemani ~
% ; D+G ~ CK Celvin Klein
%
f PARBYRIT AR
B AT S / B AR b
L o
4o Anne Klein + Banana Republic -
Ann Taylor
R ARBY SRH A2 A
/ A% a3t SR Ab R R
RBERRBR b

40 Old Navy » Walmart ~ Target

Bl 4 P &FE
F L kR © Doeringer and Crean (2006)

CFEEYHA A

F L0 B34 o 7 Mintel#-3 R ek 3 EFpF oy (designer fashion) 2 £ 4 2 2

Ve #02210 0 F 95 -
'8 peter Doeringer and Sarah Crean (2006), Can Fast Fashion Save the U.S. Apparel Industry?, 4

Socio-Economic Rev., p.353.
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(- ) @3 (couture)
Fad RAR LR 0 S B R R 28 BAcE T 23k o 4e Dior

Chanel ~ Givenchy £ Yves Saint Laurent -

(= ) R*%4] (international designers)

A B K3 FF e Bl EM K 3* o 4 Donna Karan 2 CK -

(=) ¥ 2 4] (diffusion)
o IR FIRAR BT SRS LRGN S T SR L T R o e
Dorothy Perkins 45 Clements Ribeiro ~ Debenhams 45 Jasper Conran & i &7k 3 & &

QF—E{'_\o

(= ) #ig4l (high fashion)
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ESIER S b R ﬁﬁziﬁﬁ’fa?ﬂ%éh'/lﬁwmﬁw

B AR e A 2 AR iR 5 0T

ARPE LA R ETIREY VAR o

9 Department for Culture, Media and Sport (2001), Creative Industries Mapping Document 2001.

Retrieved June 19, 2011, from

http://webarchive.nationalarchives.gov.uk/+/http:/www.culture.gov.uk/reference_library/publications/46

32.aspx.
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e BRI C R TR T I A2 T2001 & £)R A ¥~ 43R 2 (Creative Industries
Mapping Document 2001) |, **#-#F Rz = AR A ¥ 2 &4cT  TRp B4 AR
BE#Ap ) e SAHALL AR fIY 0 5F HEHE EREB R 22
¥ e R CEAHE TR L R KRN T B
WE T H PR S F B AFEE S IR S TR R BRI TARE L 2

*t

’?* +

B H| o
#o o Tk Empry (designer fashion) | #54] #7445 /ﬂ'-;‘zg P R PR AT 2K 2R A
EFREFERFAEIE L2 L AR AR 2 - VLA LR P

&ﬁ$§§ﬁo

=3
£ PG RT R A AR A A RA LY RRAK e

#ofkiag (20118 50 17 p ) o dridpanpEa Bl AgdRa gk 0 ¢ A4
http://www.cna.com.tw/SearchNews/doDetail.aspx?id=201105170328&q=%E8%89%8B%E8%88%BA
%E6%99%82%E5%B0%9A%ES%95%86%E5%9C%88 » & istk 2 p #p 12011 & 6 7 21 p o
2 2 %4 (2011 #5131 p) o %2 R4 - A EH GARIE Ko SR 4R 0 ALA K o
B PR P-id 23R4T P ge sk o hittp://ttfaccessory.org.tw/_chinese/05_about/01_about.aspx » .

Sz pd 12011 &#6% 21 p o
2 % 03 19 o
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FIRAEREN DAL > 52 2 RRETEM AP (International Intellectual
Property Alliance, IIPA) 3% d1z. T F iv4¢ &2 £ (Copyright Industries) | - %55 P
ZIHWIPOR T¥-F (A ¥~ 5w ~ 3 2w F (core) ~ - #%3] (partial )

# 244 (non-dedicated support) £ 3 =] (interdependent) » H & & #fidk s 2

57 2 % EECER B g b
e ) AN A RN RESFFR | > A eIBIRY
PLRAR Pz A ¥ o > BHAF
> FE#zERAE
> RiETHRAE
> RFrEYEREWE
- ¥53 w2 A REAFLFERRZ | > REFEFE
W2 A FE - > HR¥FE
> iL¥
> =E%
e Rl ¥ FRERE D XF | > EHREE
TREELASEEESP R | > HAE
2 A% > et ey
3 %3 Wi sl & * L Fes Fivy 2 4] CO~RAR S P T3
B A AARY AR AY v 43 bm;\@\ﬂﬁh%;:\ﬂ
fé'#’-ﬂ °

T % 7R : Siwek (2009)

PFERFAF RGN > B T-MANFEEAE ), - p 5 A B

> Stephen E. Siwek (2009), Copyright Industries in the U.S. Economy: The 2003-2007 Report, CA:
Economists Incorporated, p9. Retrieved May 20, 2011, from

http://www.iipa.com/pdf/IIPASiwekReport2003-07.pdf.
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TpeiE gy (fastfashion)  ~ 35 Tprpray | & TR, 0 7 U4
FATE KRG LITRNE SR SFHS  AAENE ML R R
"speed to the market ; 2 " McFashion ; 2% -

Pg P AT G R B PR E R o ERA SRR 0 B A
R0 % SRR SRS 2 AT R o T LR R BRI ik IR A
Bov DI ESIERE PEES o P T o 95T HZARA & Mango ~ & R0
Topshop ~ £ 7 H&M ~ 48 B 7 C&A - £ % ¢ Forever 21 5 1-id P& oy JRAF £ &

= ~FEXR

1980 # P Hpuwm > EFEAF O H ERN LA R HREC R o F
PSRRI R R R A ARR R R R M R B R F R
P id e @ p 1980 & Rl Az F R FHIR AR ALK O FEAEL R
BAERGERIZ DS T apE R (leadtime) o B 4n# o~ Mg £k (quick
response, QR) | e & » ¥ - = 6 RIFEY i b il 4 A 2. Bt F R

B g Y LR R A SRR E Y i o
? David Tyler, Jo Heeley, and Tracy Bhamra (2006), Supply Chain Influences on New Product
Development in Fashion Clothing, Journal of Fashion Marketing and Management, vol.10 no.3,

p316-328
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Prid P PRAT R B R E A NP F s e PR BT i dachdE
e ARET - ALT AT TN THEM G NRB T 2EL  GRF
fE s F o R FF R PIFTARMEFE S T RN R
( computer-aided-design, CAD ) it .=z #cyx < #% (electronic data interchange,
EDI) $ti ¥+ 2 7ok & 42 (computer integrated manufacturing, CIM ) 3 + =g

4 (just-in-time, JIT) ®& >4 5% # 5L (total quality management, TQM) ¥-

% Jackie Jones (1995), Forces Behind Restructing in US Apparel Retailing and Its Effect in the US
Apparel Industry, Industry, Trade, and Technology Review, March 1995, p23-30.

1 Grete Birtwistle, Noreen Siddiqui, and Susan S. Fiorito (2003), Quick Response: Perceptions of UK
Fashion Retailers, International Journal of Retail and Distribution Management, vol.31 no.2, p118-128.
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" Margaret Bruce, Lucy Daly, and Neil Towers (2004), Learn or Agile: A Solution of Supply Chain
Management in the Textiles and Clothing Industry?, International Journal of Operations and Production
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B30 @+ 4o : “Pictorial, graphic, and sculptural works” include two-dimensional and three-dimensional
works of fine, graphic, and applied art, photographs, prints and art reproductions, maps, globes, charts,
diagrams, models, and technical drawings, including architectural plans. Such works shall include works
of artistic craftsmanship insofar as their form but not their mechanical or utilitarian aspects are concerned;
the design of a useful article, as defined in this section, shall be considered a pictorial, graphic, or
sculptural work only if, and only to the extent that, such design incorporates pictorial, graphic, or
sculptural features that can be identified separately from, and are capable of existing independently of,

the utilitarian aspects of the article.

Bl @+ 407 @ A“useful article” is an article having an intrinsic utilitarian function that is not merely to
portray the appearance of the article or to convey information. An article that is normally a part of a

useful article is considered a “useful article”.
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132 Rochelle Cooper Dreyfuss and Roberta Rosenthal Kwall (2004), Intellectual Property: Trademark,
Copyright and Patent Law, 2" Edition, New York: Foundation Press, pp270-271.

133 Carol Barnhart Inc. v. Economy Cover Corp., 773 F.2d 422 (2™ Cir. 1985)

B4 g < 4o @ thearticle ... stimulate[s] in the mind of the beholder a concept that is separate from the
concept evoked by its utilitarian function.”

135 Robert C. Denicola (1983), Applied Art and Industrial Design: A Suggested Approach to Copyright
in Useful Articles, 67 Minn. L. Rev., p.741.

B3¢ @+ 4o : "where design elements can be identified as reflecting the designer’s artistic judgement
exercised independently of functional influences, conceptual separability exists.” % & Brandir

International, Inc. v. Cascade Pacific Lumber Co., 834 F.2d 1142 (2™ Cir. 1987) -
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144 Official Journal of the European Communities L 289 , 28/10/1998 pp28-35.

5 Official Journal of the European Communities L 003 , 05/01/2002 pp1-24.
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BE PP eh®fr 7 %2 B & (using of a product in which the design is
incorporated or to which it is applied, or stocking such a product for those purposes ) %
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BHR TP = & 3 Rk - et £
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dob At > d W ERERF R Y LR E RAIME o g 0 b KE
FRAFPERFEAILEIRMT TR RSl BRI 2GR R 24
BooFLERA R ERF TS OPOOFR > 70057 2 SR IIRE R 2

16 Judith S. Roth and David Jacoby (2009), Fsshion, Copyright, and the Proposed Design Piracy
Prohibition Act, IP Litigator, vol. 15 no. 6, p.6.

Y7 Sylvia Beltrametti (2010), Evaluation of the Design Piracy Prohibition Act: Is the Cure Worse Than
the Desease? An Analogy with Counterfeiting and A Comparison with the Protection Available in the

European Community, 8 Nw. J. Tech & Intell. Prop., p.66.
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i (Sui Generis) = ;‘#%“,fﬂ iE ¥ M E R AP R PN IRAE L LB
BIE JGRGH 2 RPEIRGRATE - HR IR EFELEZT
PEER DR RS PFERTF lﬂ‘E 2 R e NG RAF IR -AF
W Fmizk o p 2006 A > BARFE R E G RE R

2006 & 3 * 30 p # ® %k A Robert W. Goodlatte s /& #- & 5 T & 3k3- 35 a2
( Design Piracy Prohibition Act, or Innovative Design Protection and Piracy
Prevention Act*®) | % % (HR. 5055) # % % @#&m P24 B ¢ (U.S. House
Committee in the Judiciary) - % i ¢ By R ¢ » 2 1—-5‘3—'& FEAAERA LT
REAFE G FHE BT RIS R R R GG RF R 0 2007 & 4
125 p oAtk 3t 8GR (HR. 2033)22007 & 8 ' 2 P Ak dR 13 Sk (S, 1957 )

2009 # 4 » 30 p ik 3 Fikke (HR.2196) - {2y @ T < 22010 # 8 # 5 p
AR et 5RkI2 (S.3728) - K 4@ T2 A €% LKL FRAEE

a—

¥k~ fEkpkaEr 0o

SR RELPE
2010 # 8 " S5 p i Sk iz L | FRZFRF R L w2 2 537K
A S, 3728 H 17US.C.% 13 F ((Trdp®ikt k2 ) 180 3 § Bz o K

Py R eI A L T N g - B IR o

ZE A1 17USC. §1301 #9543 p a2 E L E 1
Bios 2N e A 2 REs R TR k3t (fashion design) | o~ %

4y
%

Y8 b 5 $hix 4, p.1745.
1495, 3726, 111™ Congress considered by the Senate Judiciary Committee.
190 2554 3w i Wikipedia " Design Piracy Prohibition Act ;>

http://en.wikipedia.org/wiki/Design_Piracy Prohibition Act > &3tz p # 2011 # 6 * 26 p -

BL 24 2 mgdkiags 2 ®auz 20 % > http://judiciary.senate.gov/legislation/111thcongress.cfm »
stz pH 201112 6P -
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http://judiciary.senate.gov/legislation/111thcongress.cfm，最後檢索日期：2011�

T iRz o -

22 pEA R LT - R4 H AR 2 FERY ¢F i (the appearance as
a whole of an article of apparel, including its ornamentation) | » & 3& " — 2 pRA&F 2.
RIS A > &R A2 08 s o KRR T IRA AR R R AR LR AR A > AR
PEF IR % 0 P L AT OERIRA Y KB T R Y 2 R
RSN R A L —*F]’ (original elements of the article of apparel or the original
arrangement or placement of original or non-original elements as incorporated in the
overall appearance of the article of apparel that— (i) are the result of a designer’s own
creative endeavor; and (ii) provide a unique, distinguishable, non-trivial and

non-utilitarian over prior designs for similar types of articles) ;| -

(=) »&FpERELR
2009 & 52 % % (HR.2196) p % > 2:217U.S.C. §1310 > R Z o K-/
CEwo AR EE  Frealp s o gApAr BN T Fe Rt

v Fgasme

&

72010 & 8 7 5 Pk A2 F R RiE 2 BT %K A (S.3728) 5 i
FRAE EHRF AL R 2 RAEARP FEF ) Q@S FERE
& -

(z2) FEHF
%A k4 17US.C. 81305 2 1237 » Py k32 F P IREDLL = £ >
BBz pAy .

1)

() BEF 58 H RS
2009 # &%z % % (HR. 2196 ) » rﬂﬁré XKtz AR H4p 02 (closely and
substantially similar) | z- 2% o d 3 REBIRF K3t 2 % > IR F K3 :

FhiTB o LPEY D SR ERY 3 ﬁi_ﬁﬂlﬂ’*“r??ﬁwJﬁ%

152 J % $h3x 146, p.5.
153 Victoria EIman (2008), From the Runway to the Courtroom: How Substantial Similarity Is Unfit for
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FRE R B TR BRI HRG S R e 6 S
3R L 2010 £ k2 ¥k (HR.3728) &% i 7 5 o2 |8riRE 5 T Fap
F (substantially identical ) | -

EEBATRAT X2 x 2 17US.C. 81309 R AL FERITF ARLM
LR/ (copy) %K 5 REIFERLGFL o dZ-FARFF S TFB2AITR
A NBEXEERIZRA S, REM R 22T Tk (substantially
identical ) » RITH 7 H = &4 -

"REARR 2 L& R B2 REI301 WA T - HIRARS R Rk K
CPEAR IR FOR A R X R L b 0 F R R R AR 7 R
X 'ap 2o % it (the term “substantially identical” means an article of apparel
which is so similar in appearance as to be likely to be mistaken for the protected design,
and contains only those differences in construction or design which are merely
trivial ) | o

peob s 2R T p - T Rgesgt, Qﬁz ¢k £ 2¢ (home sewing exception) | » 3
TRITHE BPRAFL o ST T o oA LF TR RF K o S R

Fashion, 30 Cardozo L. Rev., p.707.

14 Je % $h3x 4, p.1049.
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158 Retrieved June 29, 2011, from http://www.express.com/custserv/about.jsp.
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BT % R e[ S4 e (trade dress) ## (LT @) ~ 2 3 ST AL L4 0 2 2009
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FiE e s T2 (summary judgement > xS i 5 F)iA-) o i Fest 2010 # 9

12 p R g 1% 2 Foreversn e i i B 55w EXpress eI jd ) i st o
i F

159 Retrieved June 29, 2011 from http://www.forever21.com.
1% David Nusbaum (2011, March 21), Minority-owned Businesses: Los Angeles Country-based
cpmpanies ranked by 2010 revenue, Los Angeles Business Journal. Retrieved June 29, 2011, from

http://www.allbusiness.com/company-activities-management/financial-performance/15547194-1.html.
161 2010 WL 3489308 (C.D.Cal.)
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Express Track Jacket Forever 21 Traveler Knit Jacket

B 19 Express ( = ) ¥ Forever2l (£ ) o j& & 3. +b 1§
T4 %k © Second City Style® ;% # '©

IARRE R b
AEZRNFICIEEEE B S AR EES %A Y 2 83F Forever ch i

H] - B30 B w Express e 2 Bt o

- F IR RS

EERBMMAE RS 56 Fai P kB R oI ES HIMTF A LN

162 Retrieved July 1, 2011, from
http://www.google.com.tw/imgres?imgurl=http://secondcitystyle.typepad.com/.a/6a00d83451595d69e20
11571873b1d970b-800wi&imgrefurl=http://secondcitystyle.typepad.com/second_city style/2009/06/leg
ally-yours-forever-21-sued-by-express-in-another-copying-riff-.html&usg=__FGj-5TD-rT71n-j8yUQgV
L3SrZg=&h=385&w=529&s7=50&hl=zh-TW&start=2&zoom=1&tbnid=OxMWQoKNh4cpWM:&tbnh
=96&tbnw=132&¢ei=8FIBTZv0L0eAvgPT2qTHAQ&prev=/images%3Fq%3Dexpress%2Bsued%2Bfore
ver%2B21%26um%3D1%26h1%3Dzh-TW%265a%3DN%26ths%3Disch:1&um=1&itbs=1.

183 Federal Rules of Civil Procedure (F.R.C.P.) §56(a)

MOTION FOR SUMMARY JUDGMENT OR PARTIAL SUMMARY JUDGMENT. A party may
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move for summary judgment, identifying each claim or defense — or the part of each claim or defense —
on which summary judgment is sought. The court shall grant summary judgment if the movant shows
that there is no genuine dispute as to any material fact and the movant is entitled to judgment as a matter

of law. The court should state the record the reasons for granting or denying the motion.
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164 17 U.S.C. 5101

A “derivative work” is a work based upon one or more preexisting works, such as a translation, musical
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arrangement, dramatization, fictionalization, motion picture version, sound recording, art reproduction,
abridgment, condensation, or any other form in which a work may be recast, transformed, or adapted. A
work consisting of editorial revisions, annotations, elaborations, or other modifications, which, as a
whole, represent an original work of authorship, is a “derivative work ”.
16517 U.S.C. §103(b)
The copyright in a compilation or derivative work extends only to the material contributed by the author
of such work, as distinguished from the preexisting material employed in the work, and does not imply
any exclusive right in the preexisting material. The copyright in such work is independent of, and does
not affect or enlarge the scope, duration, ownership, or subsistence of, any copyright protection in the
preexisting material.
166 37 C.F.R. §202.1
The following are examples of works not subject to copyright and applications for registration of such
works cannot be entertained:
(a) Words and short phrases such as names, titles, and slogans; familiar symbols or designs; mere
variations of typographic ornamentation, lettering or coloring; mere listing of ingredients or contents;...
187 U.S. Copyright Office, Compendium 11, Copyright Office Practices §503.02(a)

MINIMAL STANDARDS: PICTORIAL OR GRAPHIC MATERIAL. A certain minimal amount of
original creative authorship is essential for registration in Class VA or in any other class.
Copyrightability depends upon the presence of creative expression in a work, and not upon aesthetic

merit, commercial appeal, or symbolic value. Thus, registration cannot be based upon the simplicity of
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standard ornamentation such as chevron stripes, the attractiveness of a conventional fleur-de-lys design,
or the religious significance of a plain, ordinary cross. Similarly, it is not possible to copyright common
geometric r. figures or shapes such as the hexagon or the ellipse, a standard symbol such as an arrow or a
five-pointed star. Likewise, mere coloration cannot support a copyright even though it may enhance
the aesthetic appeal or commercial value of a work. For example, it is not possible to copyright a
new version of a textile design merely because the colors of red and blue appearing in the design
have been replaced by green and yellow, respectively. The same is true of a simple combination of a
few standard symbols such as a circle, a star, and a triangle, with minor linear or spatial variations.

168 | evi Strauss & Co. v. Blue Bell, Inc., 778 F.2d 1352, 1354 (9" Cir. 1985)
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169 Retrieved June 30, 2011, from http://www.anthropologie.com.
170 2007 WL 6150687 (S.D.N.Y.), p3.

71 2009 WL 690126 (S.D.N.Y.), p5.
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